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THE COLLFCTOR OF INTERNAL
REVENUE,
Raspondent,

DECISION

This iz an ap; eal from the decision of respone
dent Collector (now Commissioner) of Internal Revenue
assessing acainst and demanding from petitioner the

sum of P20,775,03 as jifl:iency sales tax and sup-

charges for the period from January 1, 1954 to June
390, 1993, and the respective sums of ¥1,200,00 and
fb;ﬂﬂﬂ.oc as extrajudicial penalties for fallure to
pay the tax on time and for knowingly making false

entries In its books of accounts,
ol e

It appears that on July 23, 193%, upon infor-
natlén by one Cresencia V. Reyes that petitioner was
hiding and keeping unreglstered books of accounts
and other papers used or intended to be used for tax
evasion in its establishment, the agents of respon-
dent, armed with a search warrant, searched peti-
tioner's premises and selzed several notebooks yith
Chinese writings, check books, sales invoices, books
of accounts and loose papers with Chinese writincs,

end other miscellaneous documents (Exh, 30)., ‘These
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books, rapers and doguments, registered and uﬁro-
cistered, were found kept in two (2) wooden cabinets
“in p-titiéner's esteblishment,

Of the documents selzed from petitioner,
there were 34 loose sheets of papsr and 2 lecture
notebooks on which Chinese characters were written.
These were referred to "xaminer Ung Seng Hoon on
August 1, 1935 (Fxhs. 2 & §~A) for translation im-
to the English languzce. 'xaminer Ong jeng Hoon,

a Chinese employed as Iinterprater of Chinese docu~
ments and writings for the Bureau of Internal Reve-
nue, submitted his translation in & worksheets
(Exhs. 10, 10-A to 10-F),

Again, on Aucust 12, 1955 ("xh. 12), snother
pocket notebook was referred to Examiner Hoon foz
translation of its contents from Chinese inte tnglish,
whieh he translated in 5 workshests (Exhs, 12, 12-A
to 12-8), |

On the basis of petitioner's registered books
of accounts, and of the translation of "xaminer Ong
Seng Hoon, whieh shows unrecorded sales of polo shirts
and pajamas manufactured by petiticner and purchases
made by it of raw natﬁrlala used in the manufacture
of its products during the perlod from January 1,
1954 to June 30, 19%%, respondent, upcn recommenda-
tion of its agents (Fxhs. 14 & 14-A), wrote 2 letter
to petitioner (Exh. 16), informing 1t that it was

3
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assessed the sum of P20,775.03 as deficiency

sales tax for the period from Januaxy 1, 1954

to June 30, 1955, At the same time, rezvondent
requested petitioner to aprear with evidence which
could be of help in computing its correct tax liae
bility. This letter was received by petitlioner's
manager. .

On October 21, 1953, one Chan Han Sing, a
ﬁtothor of a partner in petitioner's business, ap~-
peared for petitioner, but for his lack of knowledge
of the case and for the reason that his authority
was limited to that of accompanying the bookkeeper
whom he failed to bring, he was not able to help
in shedding light on the case.

On October 31, 1995, respondent Lssued against
petitioner an assessment for deficiency sales tax
and surcharge in the amount of P2.,775,)3, plus the
respective amounts of 1,200,000 and 75,000,700 as
thrijudlclal penalties for fallure to pay the tax
on time and for knowingly laklﬁg false sntries in
f¢s books of accounts (Exh., 18). The deficlency
sales tax and surcharges in the total sum of P20,-
775.03, are computed as follows:

Gross sales per unregistered

Losss Coet of Sa1es vsserrrssssidg4in97.73

Taxable 88108 cecescecsossesss P 00,208, 39
7% tax due en P160,29%.39 ,.... 220,68

8% surcharge thereon ...cocoee 8,415,350
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Total deficiency sales taxX ........o719,636.18
Gross sales per regise
tered books of ag-
count .'oo-ooooooioom65.3”|4o
L‘OS! CO't :lf 9’.1.‘...
T“.blf “1" Tr iy
7% tax due on :
’103.6‘0.28 [ R N RN N NN 911.“

gbﬂf‘ itgrehamlthe:eoa — 1
sficliencCy sales tax sesensesssssene, Iim‘ﬂ
TOTAL AMOUNT STILL DUE 4 COLLECT-

IR sicvisssaveonssnsrasasevsssssiibhiall

In view of this assessment, petitionerxr, thru
its manaérr. requested respondent to give it an op-
portunity to explain the entries contained in the
notebooks and mpers which were admitted to have
been selzed from petitioner's premises, which requeit
was granted b y respondent in his letter dated Dec-
erber 19, 1955 (Fxh. 19). '

Despite the tlume allowed it, petitioner or its
duly authorized representatives failed to appear to
explain the entries,

It was only on March 13, 19%6 (Exh., 27), or
almost three (3) months later that petitioner, thru
its n§ntner. was heard from, Instead of making
explanation on the entries, petitioner wrote 2 letter
%o respondant, asiurtlnn that the memorandum note-
bocks and other papers do not belong to it, However,
it offered to compromise the tax case by proposing
to pay the deflclency sales tax in the amount of ?1;-
138,85, |

During the first week of Mareh, 19%6, or ~-

323

s



DRECISION -
C.T.A. CASE NO, 377

-5.

week before pntitioner's letter denying ownership
over the selzed nntebookp.and papers, the note~
books snd papers were found to have been lost
while in the possession of the Chief, Assessment

Department of the Bureau of Internal Revenue

(See "xh., 28, p. 102 BIR re6. ).

Surbﬁf:;l.s#ntly', ‘on March 23, 1956, the Acting
Chief of the Business Division of the Bureau of
Internal Revenue proposed the change of the assess-
ment from P26,97%,03 to only F1,435.89, which
proposal was not however favorably acted upon by
Deputy Colleetor of Iniornal Revenue Jose Arafias
(6xhs, F % F=1 taken in relation to Fxh, 28.).

After a thorough examinatlion of the tax case
of petitioner, respondent, on March 21, 1957 (Exh,
'29), retterated his previous assessment acalnst
petitioner and demanded from it the payment of
the total amount of F26,973.08, inclusive of com-
proniso penalties,

On Apri) 15, 1957, ecunsel for petitioner
requgsted for reinvestigation on the grounds that
petitioner was heard without benefit of counsel
and that the findings nade thnreonAw-re not in
accordance with the facts and evidence (p., 108
BIR record), which request was denied by respondent
on April 17, 1957 (Exh, 24),

» 394
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Consequently, petitioner appealed to this
Court and asssiled the dec¢ision of respondent in

so far as it was based upon the unregistered note-

books or bonks of accounts. It did not question

the securacy of the mathematical computstion of
the questioned deficiency sales tax assessment,

The issues presented for cur determination
may be stated as followss

(1) Whether or not the unregistered notee
books or books of accounts (59 ' loose
sheets of papers and 3 notebooks) selzed
by the Bureav of Internal Revenue agents
on July 23, 1955 are owned by petitioner;

(2) whether or not the translatlons made
by Examiner Ong 3Seng Hoan of the Chinese
characters contained in the unreglstered
books of accounts are correct; and

(3) Whether or not the translations made
by Examiner Ong Seng Yoon are admissible
in evidence in lieu of the alleged lost

original Of aCecounts,
support of the deficiency sales tax
acsessment,

It is asserted by petitioner that it does not
own the unreclistered notebooks or books of accounts;
that respondent had falled to esthblish that it owns
them; that respondent falled to rrove the correcge
ness of the tpanslations made by "xamlner Ong 3eng
Hoon; and that sald translations are {nadmissible in
avidence in lieu of the original documents, Respond-
ent contends atharwise.

We are in accord with the stand taken by
respondent both on the standnofint of the facts of
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and the provisions of law applicable to this case.
‘//The documents and notebooks used as the basis of -
the assessmant in gquestion are cwned by petitioner
as they were admittedly taken from the locked
drawers of petitionex's two wooden cablinets found
in lts establishment, Fetltioner'’s possession of
the selzed documents and notebooks creates a pre
sﬁnptlon that the same are owned by it (See. 69
(3)s Rule 123, Rules of Court.). It is, theresfora,
incumbent upon petitioner to overthrow this pre-
sumption of ownership by credible evld,ncc. This
presumption csnnot be overcome merely by general
disavowal of nwnurshlpgl Inasmuch as these note-
books contain names of Chinese who are textile
dealers with whom petitioner had sntered into busie
ness transactions, petitioner should hawve preaentad.
its purchase and sales invoices and other books
of accounts to show that it never had any transac-
tion with the persons whose names are found in the
sald notebooks, The faet that pefitiuner did nét
present evidente to rebut the presumption of ownere
ship arising from 1its possession of the documents
and nﬁt-houh: strengthens the conelusion that same
are owned by it¢, The claim that these notebooks
contain the household expenses of one of the rartners

to the business is without credence. It is irrece
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onciliably inconsistent with the contents of the
notebooks which also indicate textile materials
purchased in yards and the corresponding prices
(See Exhs. l0=A to 10-F; 12-A to 12-E), We are,
therefore, gf the opinion and so hold that peti-
tioner owns the unreglistered notebooks or books

of nt:,nntu in question.
Anent petitioner's contention that the

translations of the unreglstered notebooks or books
of accounts made by “xaminer Ong Seng Hoon are not
correct, we are satisfled that sald Ong 3enc Hoen
is a regularly appointed govorﬂuenf employee and,
thqrnforo. his transiations of the unregistered
notebooks or books of accounts written in the
Chinese language were regularly performed and are
correct. (Sec. 69 (1) and (m), Rule 123, Rules of
Court). | The burden is on the petitioner to shaw
the incorrectness of the translations, It should
have exexrted effuorts to confront "xaminer Ong Seng
Hoon and point out the incorrectness of his trans-
lations while it had all the chances to do so,
That sald "xaminer Ong Seng Hoon 1s now dead and
can no longer be examined on the correctness of
Nis translations will not shield petitioner from

the adverse efieccts of its own neglicence or de~
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fault. Maving slept on its rights, it has no
cause to complain,
In view of this, we are constralned to up~
hold the correetness of the translations,

//In connection with the claim of petitioner

that said translations are inadmissible in evie

d:ﬂfo. we have held heretofore that the unregise
tered notebooks or books of aecounts are ocwned by
petitioner, The evidence of respondent further
shows that they were translated by Eiiminar ung
Seng “Yloon in the presence of other revenue agents,
The evidence also establlishes that these unreglse
tered notebooks or books of accounts were lost in
the custody of the Chief, Assessment Department,
Being efficial and authentic records, the trans-

lations are admissible as secondary evidence in
lieu of the originals pursuant to Section 31 of
Rule 123 of the Rules of Court.

Consequently, having falled to show the in-
vsliditr or illegality of the deficlency sales tax
sssescment at bar, we are of the opinion and so
hold that petitloner 1s lisble for deflclency sales
taxes and surcharge in the amount of P20,775,03,
However, in accordance with established doctrine,
it can not be Sold lisble for the compromise penalties
in the amounts of ¥1,200,00 and $5,000,00 (Central



DECISION -
C.T.A. CASE NO, 377

olo-

Azucarers de Tarlac va, Collector of Internal
Revenue C,T,A, Ne, 206, Jctober 15, 19%6, af-
flma in G,R, Nos, Lel1760 and L-}1761, July
31, 193%8; Western iindanao Lumber vs, Collector
of Internal Revenue, C,T.,A. Case No, 223, Oect-
ober 27, 1956, affirmed in G,R. No, L=11710,
June 30, 1958,),

WHERFFORE, the deelsion of respondent is
hereby mudlfiﬂd. Petitioner is hereby ordered
to pay the sum of 720,775,008 as deflciency sales
tax and surcharges for the period from January
1, 1954 to June 3), 1953, without pronouncement
as to costs,

S ORDERED.

Menila, August 27, 1963,

1 CONCIR3 k

ROMAN M, UMALY

Assogiste Judge
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