REPUTLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

TUTIDN NTUTCION

HERMANO (SAN) MIGUEL

FEBF™S CORDERO MEDICAL

EDUCATION FOUNDAT! \ (DE

LA SALLE - HEALTH SCIENCES CTA CASE NO. 8095
INSTITUTE), INC. herein

represented by BR. AUGUSTINE Members:

BOQUER FSC and DR. ALVIN
CRUDO, BAUTISTA, Chairperson;

Petitioner, FABON-VICTORINO, and
RINGPIS LIBAN, JJ.
- versus -
Promulgated:
COMMISSIONER OF INTERNAL
F™VENUE JC™. L. TAN-TORRES, N
Respondent.

Fa" n-"" "~ 'no, J.:

This Petition for Review' filed by petitioner F ‘mano
(San) Miguel Febres Cor 2ro Medical Education Foundation
(De La Salle-Health Sciences Institute), Inc. on April 22,
2010 challenges the (1) Formal Letter of Demand (FLD) and
Assessment Notice No. 54-2005, both dated January 9,
2009, and the (2) Preliminary Collection Letter dated March
4, 2010, issued against it by respondent Commissioner of
Internal Rev-1ue (CIR) for alleged deficiency expanded
withholding tax (EWT) in the amount of Php3,572,329.11,
inclusive of interest and compromise penalty, for the fiscal
year 1ded M-y Z°. 7905. Petitioner prays that they be
nullified and cancelled on ground of prescription.

Petitioner F mano (San) Miguel Febres Cordero
Medical Education Foundation (De La Salle-Health Sciences

! Docket, pp. 1-22.
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Stipulation of Facts and Issues,'® on March 4, 2011, which
the Court approved in the Resolution'’ dated March 15,
2011.

Trial ensued during which petitioner presented its
Assistant Comptroller Arlene C. Lacorte; its legal counsel
Sinforoso R. Pagunsan and its messenger Nicanor B.
Cahinusayan, as witnesses.

In her Judicial Affidavit,'® Arlene ~ L& ~rt- declared
that as the Assistant Comptroller of petitioner, she is
responsible for all financial and accounting matters of
petitioner and st ensures that the latter is compliant with
various laws, rules and regulations including all tax
requirements.

She was certain that petition “s EWT Returns for the
period June 2004 to May 2005 were all filed exactly 10 days
after the end of each month except for June 2004 and March
"905 which were filed on the next business day as the 10"
day fell on a Saturday/Sunday.

On September 18, 2007, petitioner received a Letter of
Authority (LOA) and Re uest for Presentation of Records,
both dated September 17 2007, from the office of the
Regional Director, Revenue Region 9, authorizing Revenue
District Office (RDO) No. 54, to examir its accounting
records. Petitioner complied and delivered the documents
requested to RDO No. 54 on February 11, 2008.

On January 5, 79209, petitioner received a F N dated
December 12, 2008, which it prot sted on *-auary 20, 2009.

On January 21, 2009, petitioner received a FLD and
Assessment Notice No. 54-2005, both dated January 9,
~9709. Petitioner also protested the FLD on February 19,
2009. On September 4, 2009, petitioner received a letter
dated August 18, 2009 denying its protest. Petitioner
appealed the denial on October 5, 2009 with the
Commissioner of Internal Revenue but the same was

8 Docket, pp. 315-319.
17 Docket, pp. 322-323.
18 Exhibit “FF”, docket, pp. 332-347.
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The parties jointly raised the following issues® for the
resolution of the Court:

a. Whether or not petitioner is liable to
pay its deficiency Expanded
Withholding Tax (‘"EWT") for fiscal year
ending 31 May 2005 in the total
amount of Three Million Five Hundred
Seventy Two  Thousand Three
Hundred Twenty Nine and 11/100
Pesos (P3,572,329.11).

b. Whether or not the income payments
(Professional/Medical Services) made
by petitioner is subject to EWT.

C. Whether - not petitioner, acting as a
withholding agent, is liable to pay
EWT for failure to withhold the correct
amount of EWT on the Professional
and Medical/Dental Services at the
rate of 15% pursuant to the
provisions of Revenue Regulation No.
30-2003.

d. Whether or not petitioner has
submitted supporting documents in
relation to its administrative protest.

e. Whether or not petitioner timely filed
its administrative protest to the
Assessment Notices.

f. Whether or not the FLD and
Assessment Notice are void for
alleged failure to comply with Section
228 of the National Internal Revenue
Code (*NIRC’) and Section 3.1.4 of
Revenue Regulation No. 12-99.

g. Whether or not the period to assess /
deficiency taxes covering the period

22 Docket, p. 318.
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June 2004 - May 2005 has already
prescribed in accordance with Section
203, NIRC.

h.  Whether or not petitioner is liable to
pay twenty five percent (25%)
surcharge and twenty percent (20%)
deficiency and delinquency interest
for late payment from 30 April 2004
until fully paid pursuant to Sections
247 and ™19, NIRC.

The foregoing may however be summed up into one
issue, to wit:

WHETHER PETITIONER IS ENTITLED
TO NULLIFICATION OF THE FORMAL
LETTER OF “=MAND WITH ASSESSMENT
NOTICE NO. 54-2005 AND CANCELLATION
OF THE PRELIMINARY COLI CTION LETTER
ISSUED AGAINST IT FOR ALLEGED
DEFICEINCY EXPANDED WITHHOLDING
TAX OF PHP3,572,329.11, INCLUSIVE OF
INTEREST \ND COMPROMIS™ F™N£'TY,
FOR THE FISCAL YEAR ENDED MAY 31,
2005 PRAYED FOR IN THE PETITION FOR
REVIEW.

Pe “itior r° Arguments:

Petitioner argues that respondent had three-years to
as¢ s EWT commencing from the day it filed its Monthly
Remittance Return of Creditable Income Taxes Withheld
(BIR Form No. 1601E), citing Section 203 of the NIRC of
1997, as amended. That being the case, the right of
respondent to assess it for deficiency taxes had prescribed
given that the assailed FLD with the " ssessment Notice was
i” 1ed only on January 9, 2009, ¢ three and a half (3%2)
y 1rs from the date of filing of its last BIR Form No. 1601E. /
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Limif-%ions signed by both parties by virtue of Section
2"7'b).

Respondent claims that Section 222(a) applies to the
present case as petitioner failed to file the return and
withhold the correct amount of EWT due on the income
payment indicated in the FLD

The Court is not convinced.

There is nothing in the PAN, LD, Assessment Notice,
and the Preliminary Collection Letter that would even hint
the non-application of the three-year prescriptive period for
purposes of assessment. There is no indication that
petitioner filed a false return, or a fraudulent return with
intent to evade tax, or failed to file a return.

Moreover, while respor '2nt, in his Answer to the
instant Petition for Review raised the applicability of the 10-
year prescriptive period, no evidence was adduced to
substantiate the same.

Respondent therefore had three years, counted from
the date of actual filing of the return or from the last date
prescribed by law for the filing of such return, whichever
comes later, to assess petitioner’s internal revenue taxes.

Based on the table earlier )rovided, the last EWT
Return for the taxable period June 2004 to May 2005 was
filed by petitioner on June 10, 2005. Counting three years
from June 10, 2005, | sponc¢ 1t had until June 10, 2008, at
the lates , to issue an assessment for deficiency EWT for the
taxable period June 2004 to May 2005.

However, record reveals that the FLD and the FAN were
issued only on January 9, 2009 or seven (7) months late
reckoned from June 10, 2008, the last day for issuing an
assessment covering the May 2005 EWT.

Significantly, there were no attending circumstances
that would prevent respondent from issuing an assessment

/
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agreed upon may be extended by
subsequent written agreement made before

tk - -~ «piration of the period previously
31 1upon.
XXX XXX XXX

The above provision authorizes the
extension of the original three-year period
by the execution of a valid waiver, where
the taxpayer and the BIR agreed in writing
that the period to issue an assessment and
collect the taxes due is extended to an
agreed upon date. xxx (Emphasis supplied)

Further in Republic of the Philippines vs. Ablaza®>, the
Highest Tribunal explained that the statute of limitations of
actions for the collection of taxes is justified by the need to
protect law-abiding citizens from possible harassment, viz.:

The law prescribing a limitation of
actions for the collection of the income tax
is beneficial both to the Government and to
its citizens; to the Government because tax
officers would be obliged to act promptly in
the making of assessment, and to citizens
because after the lapse of the period of
prescription citizens would have a feeling of
security against unscrupulous tax agents
who will always find an excuse to inspect
the books of taxpayers, not to determine
the latter’'s real liability, but to take
advantage of every opportunity to molest
peaceful, law-abiding citizens. Without such
legal defense taxpayers would furthermore
be under obligation to always keep their
books and keep them open for inspection
subject to harassment by unscrupulous tax
agents. The law on prescription being a
remedial measure should be interpreted in
a way conducive to bringing about the
beneficient purpose of affording protection
to the taxpayer within the contemplation of ,/

25 G.R. No. L-14519, July 26, 1960.
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the Commission which recommended the
approval of the law.

V" " "TR™Y RE, the Petition for Review filed by Hermano
(San) Miguel Febres Cordero Medical ~ducation Foundation
(De La Salle-Health Sciences Institute), Inc., is hereby
TATTT .

Accordingly, the Formal Letter of Demand, Assessment
Notice No. 54-2005, and Preliminary Collection Letter with
respect to the ¢ T“iciency expanded withholding tax covering
fiscal year ending May 31, 2005 are hereby ~AN
and I on ground of prescription.

ESPERANZA R. FABON-VICTORINO
Associate Justice

We Concur:

-

%. -M;._ % Z\‘
LOVEL FAUTISTA MA. BEL™N M. RINGPIS-LIBAN
Associate Justice Associate Justice

ATl T°T

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

BAUTISTA
Associate Justice
Chairperson
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F ‘ntto”™ AT FArt- VITT TtE T -ttt o,
and the Division’s Chairperson’s Attestation, it is hereby
certified that the conclusions in the abov [ :ision w
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

ROMAN G. DEL F~SARIO
Presiding Justice



