REPUBLIC oF TTR FPHILIPPINES
COURT OF TAX APPEALS

MANILA
ALBERTO D, BEWIPAYO,
Pet it loner,
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DECISION

THE COLLECTOR OF INTERNAL
REVENGE ,

This is a petiticn for the review of 2 defi-
Clency Wmm issued against peti=-
tioner in the sum of ¥11,193.45, inclusive of the
25 surchargye, plus 2 suggested “compromise penalty”
of ¥900,00 for alleged violation of Section 260 of
the Wational Iaternal Wevenue Code, or a total sum of
#12,095.4%, The deficisacy @ssessuent covers the
period frou August, 1952 to Septemver, 1953, iaclusive,
Petitioner, Alverto v. denipayo, is the owner
and operator of Lucene [heater, located in the muni-
cipality of Lucena, province of wezon, Un Uciober 3,
1953, Internal Revenue Acent nomeo de wula was instructed
by the Provinclal hevenue Agent of wuezon to Investie

‘gate the asusement tax llability oi petitioner in cone

nection with his operation of Lucena Theater during the
period from August 1952 to September 1953, (Exhibit
*1*,) Accordingly, Examiner de Guia investigated anc
verified the amusement tax liability of petitiomer,
and on October 15, 1955, he submitted nis report to
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the Provincfal Revenue Agent, (Exhibit "2-A") cone
taining his finding that petitfoner, during the period
under review, had disproportionately fssued taxefree
=centavo children's tickets., Jle reported that duxing
the previous years, (from l*? = 1951) the average
ratic of Mt! and children petronizing Lucena Theater
was 3 to 1, i.e., for every three adults entering the
thester, one child was also adaitted, while during the
periocd iIn gquestion, the proportion was reversed =
three children to one adult, Exaniner de Guia assumed
and concluded that petitfoner had fraudulently sold
and issued two taxefree 2U=centavo children®s tickets
to adult customers instead of the dU=centavo tickets
in order to avoid the payment of the amusement tax presw
exribed in Section 260 of the iax Code., rApplying the
average ratio of adults to children in the past years,
Exaninar de Guia computed and recommended a deficiency
amisement tax assessaent against the taxpayer herefin,
On November 12, 1953, the Frovincial Revenue /.gent of
uezen favorably indorsed the report of Examiner de
Guia to the collector of Internal nevenue for imoediate
action.

On July 14, 1994 (p. 82, SIR rec.) respondent
Gollector of Tnternal ievenue Issued against the peti-
tionex z deficlancy amusement tax assessment, and de=

manded the payment of the total sum of »12,152.93 within

thirty days from receipt of said demand., lowever, rese
pondent suggested to petitioner that should he desire
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to question the corractness of the assessment, he
may take up his cese with the Conference Staff of
the Bureau of Internal ievenve, Following respone
dent's suggestion, petitioner, on August 16, 1954,
filed his intentiocn Lo appsar befare the Conference
Staff to protest against and question the legal and
factual basis of the deiiciency amusenent tax assess-
ment,

On March 21, 1955, the Confersnce Steff, after
due hearing, submitted to respondent Collector of
Internal Hevenue its findiag to the efisct that the
*meager reports of these fleldmen (Examiner de Guia
and the Provincial kevenue Agent of Wueren) sre bare

. presumptions and counclusions, devoid of findings of

facts, of the alleged iraudulent practices of the
herein taxpayer.* Consequently, in accordence with
the recommendation oi the Conference Staff, respondent
sent back to the Provincial Revenue Mgent of 'mezon,
the case of petitioner for “"further investigation, te
the end that clear and convincing proefs of the tLaxe
payer's alleged fraudulent practices be obtalaed,”

{p. 120, BIR rec.)

In July, 1959, petitioner's amusement tax liabie
1lity was further {avestlgsted by the Uffice of the Froe
vincial Revenue Agent of wwezon, FProvincial Revenue
Officer H, I. Bernarde found and reported as followss

*The returns from July 1 to July 1li,
of 13,734 conaisted of duite, the rem

walning GB.574 of chlldrea. During this
saild period due, perhaps, tc the absence
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Mowever, (n justice to the taawpeyer, Revenus
Officor Bornavds added that “tha new findings of this
Offfso Is net & diregh preef of what had transpizod
during the period {nvestigated by Asst. De Cuia,® and
subnitted his repart te the Collsctor of Intermal He-
venue wfthout any recommendation.

On Junuazy 9, 1996, the Conferemts 2taff of the
Buposw of Internsl ievesus, 2fter receiving the second
sepost of imwestigetien mads by the Uffice of the Pre-
vinginl Rowvonue Apont of Lwezen, recommesded te the
Celloster of Intewna)l Reovenus, the fsouance of the de-
fisioney asusenment tux assetement which {s now the sube
Joet of the prasent uppeal.

The enly guestion In this case (s ona of fmat.
sell and issue two (2) tazofres 20-centsve shildeen's
tichets ts his adult customers inetead of one (1) 40
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sontave ticket for eech customer?
It is to be neted that the tax sssecsmont, which
£s the subjoct of the iastant appes) is based selcly

_mm&yummm@mmmmm

undow zoviem, fer svory thwee (3) adult customers who
petzenized potitience’s theater, ealy one (1) ehild was
fos, This peesumed retis was dexived from the rotio
theatay during the paried frem 1949 te 1951, There is
housver, not on lots of direct preof that potitisncr
hezefn had in fact sold end issucd te adults wha seught
sduission to the Lucena Theatsr twe (2) Si-ecentavo
ton-emenpt childran®s ticksts instsad of ths uoual
d0-aantave ticket which is taxable. Exaniner de Guis,
who was called to the witnsss stand ceuld net even sSites
iseuod children’s tizksts te the adults nexr zecall the
pazsens concexnsd te whom sald childrean®s tiekets were
issued. Moreever, the tsxpayer herein, in opéa coust,
vebosontly donled the zlleged illegal practics which was
fmputod en his,

Te our nind, the uppealed decisien has ne factual
baslc and must be revarsed. An assessasnt {ixee and
dotegmines the tax 11sbility of 2 taxpaysr, As soen
a8 It Lo sexved, an ckligation srisss on the part of
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average ratlo of adults and children patronizing the
Lucena Theater from 1749 teo 1951 was 3 to 1, the sauwe
does not give rise to the Inference that the same
conditions existed duziang the years In question (1952
and 1953)., The fact that almost the same ratio existed
during the month of July, 1955 deoes net provide a suf-
ficient inference on the conditions in 1952 and 1953,
There has been no finding norxr m‘mg by respondent
that the circumstances and conditions have remained

the y during the years ia question,

?; order to stand the test of judicial scrutiay,
the assesswent wmust be based on actual facts, The pree
sumptlon of correctness of assessment beilng a mere pree
sumption cannot be macde to rest on another presumptien
that the circumstances in 1952 and 1953 are presumed
to be the same as those existing In 1949 to 1951 and
July 1955, 1In the case under consideration, there are
no substantial facts to support the assessment in ques-

tlne;/

While an assessaent, in the absence of direct
evidence, zmay be based upon the best evidence available
in order to clearly reflect the true llability of the
taxpayer (see Section 15, Netional Internal Reveaue
Code; see also lindanao Bus Co. v, Collector of Ine
ternal Revenus, C.T.A, Case No, 312, August 26, 1957),
however, the presumption ef the correctness of the ase-
sessment aust be predicated upon facts and the same
must be obtaining at the tiwme for which the assessaent
1s sought to be enforced, |We are not uamindful of the
danger to the revenues of the aoverament . u'-m
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te popmit Laupayers te zresort to unscrwpuleus methods
te ovode tames such 38 would be pessiblc in 2 sitwec
tien similar te the instast cese, Howsver, wvhen ths
Celloster, by reason of such sbeence of direet avie
doneo, hes resson te beliovs that the tempsyos®s tax
zetusns ers’false or erromsous, ha masy resext to the
saploysoat of the beest evidence obtainsbls such es
zatios ond 1ike statistical dstz to serive at a detex-
minetion of 2 tax Lo the sntent that the same mey bs
sppreximately correct in the premisee if not perfestly
sccurate. This, we belisve i the intendment of Seec
tien 1% of the Tex Code in oxder to eveld sanstieming
of svacien of texss, But, as alroady cbsarvod, the
zaties snd the like stotistical dats smet bo the sut~
some of facts existing during the peried fer which the
tax 1isbility is sought te be anfozced.

sssessment af the Collsctor of Iaternal Hevenue ls prec
oumptivoly sexrect and the taupayer has ths burden of
proving its Lsarveciness. It {s true thet all pre-
cwsptions are in favor of the cerrectasss of tax ase
osssments. Howevar, such pressumption i{s preper emly
£f the assessaent s based on facts but does not sriss
comed by other evidence. In the case at bar, petitioner
bas ne basis ia fast. Since the presuaptien is founded
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boom etunlly found to sxist end belfswing that it
ie hatter fox ene texpayer to be able to evede payo
mont'of © tex lagally dus frem him thus te requise
aWhmmmmthnm
\, . end domandable from him, ths protested deficiosey
WISREFGRE, {n view of the fersgoing cons iders-
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