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This is an appeal from the decision of the Come
misgioner of Internal ‘evenue denying petltionsrs' claim
for tax credit in the respective amounts of ¥2]1,478,31
and T151,65, r-prn:-nfing 55351111 and filff taxes paid
on petroleus products,

Vetltioners entered thelr bid for the construction
of the Mactan Alrfleld 'vraject, at “actan, Cebu, -=ith
was. 8 joint undertaking of the Fhilippines and the United
States, H:anu been awarded the contract therefor, they
fuintly undertook the constructlion,

In the course of the ﬂﬂﬂitfﬂﬁtiﬁn‘ﬂf the sald project,
or during the neriod from February 1, 1960 thru April 1],
196, ﬂltlt?ﬂn'r!-pﬂrﬂhlifﬂ from Caltex (Phils ) Inc. motew
gasoline, kerosenec, lubricating and/or moter oil, and
dlessel fuel for thé operation of their ma hinerles and
equipment and on -ﬂl:r the sum of 721,473 .31 was rald as
specific tax. During the period from February 2, 1960 thru
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aprll 1, 196 , petitionsrs also purchased fyrom Caltex
(*hil,) Inc, lubricants and other prirsleum products
on which sales ¢ax in the total amount aof F151.65 was
pald,

On Dagember 29, 196, petitioners requested the
resnondent Commissioner to refund to Caltex (ihil,) Ine.
the amount of specific and sales taxes pald on the
petroleum products in question,

In behalf of petitionsrs, Caltax (“hil.) Inc. pre-
sented with the respondent Commlssloner on January 12,
1961, » claim for tax eredit of 121,475,3]1, representing
sneciflec tax on the petroleum products. |

Not regeiving an nntu;r to thelr request for tax
credit, peatitioners flled a petition for review befare
this Court on January 31, 1962, and, on January 2, 1963,
resnondent denied the clalm for tax gredit of the sum of
¥21,478,3]1, However, the sum of ¥151.69, representing
sales tax, was cradited to Caltex (/hil.) Inec, lence,
thil.lﬂﬂﬂll is Iimited only to tie specific tax in the
amount of ¥2],478,3],

The lssues ralsed for sur consideration are as fole-

lowss

(1) Whether oF not the petroloum products tn gquestion

are oxempt from speclfic tax under the Vutual Defense
Agreement beotwean the 'nited States of America and t;u
Phillpoine GCovernment; 1f in tho affirmative

(2) Whether or not petitloners are entlitled fullllil
eredlt for the smount paid as sreciflic taxy and -
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(3) Whether or not petitloneors are antitled to
interest on thelr claim for credlis,

Petitionera’ gontention that the pestroleum products
in question are sxempt from the payment of specific tax
is enrrect, The "Alde Memolre®” of “prll 27, 1955 bet-
ween the “hililppine Republic and the United States of
America, by authority of which the construetion of the
Mactan Alrfleld Froject was undertaken, states that the
"Fhilippine Covernment acreers that no Internal taxes
shall be levied on any material, equipment, supplies
and/or services which may be purchased or otherwise ac-
quired In connection with the terms of thls Agreement
on an approved orojeet as referred to hereln, which
materials, squlpment, supplies and/or services are re-
quired solely for sueh projects.” (Val, II, Mo, 4,
Treaty Series, Decartment of Forelgn Affairs, pps 26
32; Vol, 261, Tnited Mations Treaty Series, p. 351).
And Segtlen 3=19 of the General Conditions attached teo
the Speciflications for Vactan Alrfleld, which was rade
an integral part of the contract h;tiiin the government
and petitioners for the construetion of the Mactan Alpe
fleld “rojest, enjoins that "In sccordance with the
Mutual Defense Agreement batween the United States of
America and th¥ Republic of the Phillpplnes, no tax of
any kind or d-;triptlnn will be levied on any material,
equipment or supplles which may be purchased or othere
wise acquired in connection with the prujbgt under con=
tract, which material, equipment or :upnli;: are required
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solely for such projeet,” Clearly, materials or supplles
required selaly for projeets undertaken for the mutual
defense of the two countries, which are purchased or
otherwlise acquired in connectlon with such prajects, are
exemnt from any tax, speclfic or otheprwlse. That nct&a-
leum croducts come within the import of the sords "saterial®
oy "surplles® ls beyond question,

In an analogous case, 1t was held “that cascline and
oll furnished 1tz dyivers during the construction job
coms within the Llmport of the words matexial or sucplies.
faor Lt has been held that cascline and o0il used by drivers
in a construction job fall under the category of supnlies.
(Woat v. Detrolt Fldelity and ‘urety Co., 2256 N, W, 673,
678, 118 Meb,, 544 clted on p, 790 Val, 40, Yords and
Fhrases).” [Th- Comm, of G‘Itﬂnl-fi. Caltex (hil,) Ine.,
et al,, G.R, No, L-13067, Uee. 29, 1159.74

However, the exemntion from tax cannot extend to
the patroleur produgts used by pet!tionesps In the demoe
l1ition 'of the 'pon church as no evidence was presented
that thess products were required u@laly for the conse
truogtion of the Vactan Alrfield Froject. It appraring
that netitioners da not dispute the correctness of the
amount of Y9 8,40, as representing the speeclfic tax
due on the petrfleum produsts used In the demolition of
the pon lhtul, we hold that thls sum of "9 8,4 ghould

be exeluded from the amount of F2]1,478,31,

Ansnt the segond issue, Severin: Huncaras,: Assist-
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ant Supervisor of the acecuntlng derartment of Caltex
(*nil,) Ime, testified that “specific taxes were in-
cluded in our rrices in the Llnvolces as billed to ¥,

J, Flener® (p. 29, t.5.”,) and that the amounts of spe-
cific tax are those found Ln "xhs, A and B and lgﬁragitud
r21,478,3]1 (p. 42, t.s.n.) This testlmony has never

been robutted by rescondent. As the tax has been shifged

by Caltex (il,) Inc. to petitlioners, they are theree

fore entitled tc clalm for cre’it of the apecific tax
which they pald on thas petroleum produgts in ﬂutitlin.
(American Rubber Co, vs., Collector of Internal Aevenue,
CTA Cases Nos. 3%, 44" %.632, Feb, 27, 1962,)

But, w» agree with respondent that the right of
petitioners to claim tax credit for the amount of ¥2,-
297,74 has prescribed, This amount of 92,297,74 is ale-
l1ogedly the sneclific tax raid under O,R, Neos, 2479507
and 2484406 on January 15 and 25, 196, Sinece petl-
tioners 41d not dispute the Corredtness of this amount,
we take it to be the correet arount of apecific tax rald
oen January 1% and 25, 1960,V In lhl; connesction, it may
be stated that 1t is a rule that judicial clgims for
eredit or refund of taxes 1llw9li1? or srroneously nald
should be filed within two years from the time of the
payment of the tx. Since the appeal was taken to this
Court only on J-ﬁnlrr 31, 1962 and the paymentsof specifie
taxes in the amount of r2,297.74 were made on January 13

and 29, 196, two years have already elapsed, Therafore,
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the right to claim for credit nf thls amount has pres=
eribed, (Muller % Phipps vs, Col, of Int, iev,, G, R,
No. L=-17694, vYareh 2, 19%3; ianay Tlectric Co,, Inc,
vs, Col, of Int, Qev., G,A, Ho, L-1.m74, Mgy 28, 195i,)

Finally, with respect to petitioneps' claim for
interest on the amount of tax they have pald, we bolisve
and a0 hold that they ar» not entitled thereto, (n orier
to hold the government llable for interest ;n taxes cole
legted by the Commlssioner of Internal ‘evenue, the col-
legtion must be attended with arbitrariness. It can not
be said that the callegtion of the tax in this case was
made arbl*rarlly, the same having been made voluntarily,

In sum, petitioners are antitled %o tax credit in
the ancunt of f13.2??.2], éﬁ!pﬂtﬂd as followss

Specific taxes raild ....................fﬂl 475,31
lesgst nrescribed tax ....02,297,.70

rota1 og Smemet i ia | ohaiiely
AN AP ORE, modifying the appealed declsion In ac-
cordance with the foregoling opinien, respondent Commis-
sioner of internal Hevenue lis hﬂfﬁbv ordered to glve
tax credit to petitioners Iln the amount of 1"}8,272.21,
wlthout pronsuncement as. to costs.
ADIRED, '
“uezon City, Jume 10, 1995,
- B S
’ ROMAN M, YeALL
. Assaclate Judge
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