REPUSLIC OF THE PETLIPPINLS /

COCRT OF 1TAaX ‘PPEALS
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CALTEX (PHILIFPINES) INC.,
Petitioner,

-Varsug- C.I‘.&.. CASE Xo. 1“90

ACTIHNG COMMIS:IQNER OF
CUSTOMS,
Respondent,
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This is an appeal from the decisions of the
respondent in OCustoms Case No. 605, Datangas Protest
Ho. 3, Series of 1961, and Customs Case Mo, 60%, Da-
vao Protests lios. 100, 103, 107, 112, 129, 130, 131,
133, 135 and 136, all 8Seriles of 1%60, and Hes. 13¥,
143, 155, and 159, all Heries of 1961, deaylag the
patitioner's elain for refund of =lleged sicess cus-
toms daty and speclal lmport tax on imported erude
oil and other articles. '

This case wag submitted for declslon based on
the following stipalation of facts, to wlls

"l. Petiticner ls a corporation organized
and existing under the laws of the Philip-
pines with yrinclpal office at 540 Padre Pa-
ura 8t,, Ermita, Manilaj respondent is the
duly gualified and seting Commissioner of
Customs,

w2, During the perlod covering November

1%, 1960 to April 12, 1961, 17 shipments of
rud 1 imported by and consigned to peti-
tioner arrived at the Port of Hatangas and
the Collector of Customs of sald port ss-
sessed thereon and gcollected from g-tition-r
the total sums of #$1,231,081,00 an
¥2,235,788,00 as customs duty and special
import tax, respectively., These shipments
are described, and the oustoms duty and
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special import tax pald therecn are itemized,
in Annex 'A' hereto attached and made an in-
tegral part of thic stipulation.

*3. luring the gerlud govering August 27,
1960 to April 22, 1961, 1+ shipments of va-
rious articles imported and consigned to pe~
titioner arrived at the Fort of Davaso and

the Collector of Customs of sald port assessed
thereon and collected from petitioner the
total sums of #18,897.33 and #2%4,556.82 as
customs duty and special import tax, respec-
tively. These shipments are d-utriind, and
the customs duty and special iu?nrt tax paid
thereon ars ltemized, in Annex 'A-1' hereto
attached and made an integral part of this
stipulstion.

“#, 1In %ssa:ninaaglﬁgg_isa_hg!z.of the im-
?erton articles list n Annexes °'A' and
A=1' for purposss of computing the customs
duty and special import tax thareon, said

Collectors of Customs included the margin fee
preseribed in Republie pursuan®t to
Departusnt (of Vinance) er lio, 22, aal-

ga on May 19, 1960 but which took effect
as of April 27, 1960, which provided that the
converslion ratas of }brnign exchange to be
used as tax Pase for Lhe computation of cus~
toms duties, internal revenue taxes, and spe-
¢ial import tax on articles imported and
brought into the Philippines and financed
through commerclal letters of eredit 'shall
be the eoffective rates (either the preferred
or free market rate depending on ths csommodi-
ty elassification hy the Central Bank plus the
margin fee,)"

*5. Within the time allowed by law, peti-
tioner fi1led with the Collectors of Customs
of Batangas and Davao separats protests
agalnat the agsessment and eolleetieon of the
customs dut  and speclal Lfmport tax in the
total sums indicated in the preceding pars-

graphs 2 and 3 this stipulation on the .
ground that the fee should be excludad
fron the effect Tates of

@
foreign sxchange used in determining the tax
base of the aforesald lmportsd articles.
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These protests were docketed by the Col-
lector: of Customs of Batangss and Dawmo
as Batangas Protzst Case lle, 3 and Davao
Protest Case iic. 3, both series eof 1961,
respectively.

"6, On September 27, 1961, the Collect-
ors ol vastoms of Eatangas and Davaeo ren-
dered their decisions in Batangas Protest
Case liv, 3 and Davao Protest Case llo. 2,
respectively, denying petitioner's pro-
tests, which decisions were timely appealed
by pc&itiancr to respondent and were
dcoketed as Customs Cages los. 605 and 60k,
respectively.

"7« GUn Hovember 22, 1901, respondent
rendered hls deelsions in Customs Cases
Nos, 60% and 609, affirming the aforesald
decisions of the Collestors of Customs of
Batangas and Davao, coples of which were
received by petitioner on January b4, 196%.

"8, If the margin fee weres excluded from
the effective or convaeraion rates of foreign
exchance used in deterauining the tex base
of the aforesaid imported articles listed
in Annex 'A', the customs duty and special
import Sax due therecn would be ¥995,897,00
and #1,809,911.00, respectively, and there-
fore, peuhmx vould be cntitiod to a
refund of the sums of 7235,18k,.00 and
PU25,377.00 as excess customs duty and spe~
eial import tax, respectively, as itemized
and computed in Annex 'H' hereto attached
:M made an integral part of this stipula-

"Js If ths margin fee were axeluded
from the effective or conversion rates of
foralgn axchange used in determining the tax
base of the aforesald lmported articles
listed in innex ‘'A-l', the customs duty and —
special import tax dus thereon would de /
#19,193.13 and #19,784.77, respectively, and
therefore, petitionar unid be entitled to -
a rafund of the sums of #3,70%,20 and
Pe,772.07 as excess customs duty and special
import Sax, reaspectively, as itemizaed and
computed in Annex 'B-1! l'smta attached and

~J
S
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made an integral part of this stipulation.

"10. The parties agree to submit this
case for deelsion on the basls of this
stipulation and the only issue to bDe re-
solved by this Honorable Court is the legal
?aontlon as to whether or not the margin

ee should form part of the tax~base in the

ce-!at-tion of eorresponding eustoas
duties and special import tax on the rted
articles listed in Annexes 'A' and 'A-]'.%

The only issue raised, as stipulated, 13'!523!:
or or not the margin fee should form part of the tax-
base in the computation of the customs dutises and spe-
6ial import tax on the imported articles in questiea.

This issae is not of first lapressien. Hesolving a

sipilar guestion in Atlas Consolidated Mining and
Develosment Corperation v, Commissioner of Customs,
CTA Case Yo, 1161, June 4, 1962, this Ceurt held:

“Petitioner contends that the inelusion of
the 25/ margin fee as part of the tax-base
is 1llegal because Departaent Cirecular Ne.
22, promilgated by the Secretary of Flnances
in relation to Central Bank Circular No, 103,
fs null and veold for being in contravantioa
of Sectlion 79-(B) of the Revised Administra-
tive Code, Furthermore, it is gontended by
the petitioner that tne promulgation of sald
Departamsnt Ciroular 4o, 22 has the eoffeset of
inereasing or inflating the tax-bese forma-
lated im Ceatli io relation %o Lection

,? 1 of i Act ﬁn. 1937. In other words,
s the position of petitioner that the
enumeration eentained in Section 201 of He-
blie Aet Mo, 1937, whieh @ the tax
fgellar) base, is exclucive and that any
order or cireular that inflates the tax-basse
is veld,

"Considering that there is no dispute as to

S
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the correctness of the eomputatien nf the
smount in question (par. 5,

randum for Petitioner), the .tcrninatlon
of whether or net the 25 marginal fee

imposed depublic iet lo, Je
gzmm; ;&Tﬁ{&ua‘%ﬁow

anmpnxlnf the eorraspnn ng cus~
ens duttc:, lpun al impor anﬂ SOm-

_ﬂ%h' dile, iurnl upon tﬁt valldity
1”?1ﬂﬁh nt Cireular No, 22, If said
Department Opder No, 22 is valld, the in-
clusien of the 25% marginal fee as part of
the tax~base is legalj hence, the eclaim
for refund ocannot be sustalnnd. Otherwise,
the ilnelusion of sald marginal fee is 111e-
gal, and the amount claimed refundable must
be granted.

"Pgtitioner's contention is untenable.

“The pertinent provision of Dapartment
Order No. 22 provides in part as followss

!The conversion rates of foreign
exchange to be usedi as Lax-base Tor
the computation of customs duties, in-
ternal revenue taxses and speeial
gnrt tax on articles imported or

rought into the Philipplnss, referred
to in Faragraph I (a) and (b’ above,
shall be the offective rates (either
the preferred rate or free market rete
depending on the commodity classifica~-

tion of the Central Bank
margin. x X x'(IhlluﬂHupp ad)

“I'nis Department Order was ilssued By the
Seere of Finance saant to the provi-
sion of Section 79-(B) of the Revised iAdmi-
nistrative Cad. whigh eupowers the depart-
ment head %o 'promulgate all rules, regula-
tions, orders, and elreulars not eentrnrr
to law, necessary to regulate the proper work-

ing and harmonious end effieient administra-
tlen of each and all of the offices and de~
pendencies of his Department, and for the
strict enforcement and proper sxecution of the
laws relative to matters under the jurlsdic-
tion of said rtment.' It was lssued for
the purpose of implementing the execution and
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carrying eut of the provision of Central
Bank Circulsr No, 105, paragraph 2, vwhieh, in
wt' states:

'2. Gales of exchange dy the Cen-
::a%laggk at the offleial ratclgrbzz.m
. sha
limited to gn ?oﬁw*ng immctians,
and shall bde subject to licensing by
the Central lanik:

‘(a) Controlled imperts (8¢, IC,
EP, and SEP uhrﬂn under the Cen-
tral Bank Commodity Classifiecatien.'
(Underlining supplied)

“Note that the petitiomer did not guestion
the validisy of sald Central lank Cireular
Ne. 105, for this Circular has the foree and
effeet of law (p”?h vs. Que Po h’l G.Re
Ho, Il"‘??l’ Harch ”’ 195“. Robert Janda vs.
Lepanto Consolidated, G.R, No. L-6930,

25, 19356y le vs. Paet, G.R. No, L=-9551,
Hovember 26, 1956), =nd belng considered part
of the eustoms and tariff laws, must be en~
foreed by the Dursau of Customs. (Franecisco
Pasoual vs. Commissioner of Customs, G.A. He.
L-10979, June 30, 19%9; Commissioner of Cus-
toms vs. Bstanislao Leuterio, G.R. No. I~
9142, Cctober 17, 1959). lNote also that 1t
is not disputed that the importations ia
uestion fall under the BF category and,
refore, are within the classifiecation
provided in paragrash 2 of ssid Central Pank
Cirecular Ne, 105, Bmoqmn{ being mere-
1y an implementing order of sa : Central
Bank Cireular No, 105, the validity of De-
partsent Crder llo, 22 cannot be assalled.

"stitioner, inveking Section 204 of ile-
publie Aet lic. 1937, which provides:

'a.‘l 2&. -
For the assessnent and gollection ef
import duty upon imported articles
and for other purposes, the value and
prices thereof guoted ln foreign our-
rency shall be converted into the aeur-
rency of the Philippines at the sur-

-3
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rent rate of exchange or value spe-
eified or published, from time to
tims, by the Ccntui Bank of the
Paidippines.

argues that the correet current rate of ex-
change to serve as ths tax-base in the compu-
tation of the assessment of impert duty shall
bs at the ratie J1:#2,00 and net §1,00192,.50
as held by the respondent.

“Te accede to this argument or proposition
would be to ih’t way to fllusion rather than
to stark reality. For, as regards the pe-
titioner-importer, the inescapable faet is
that the true value and prics of the imported
articles are those appearing in the customs
entries and expressed in American deollars
plus the margin fee of 255. The 25% fee is
necessarily included in the walue and price of
the Lmportations besecause no iamportation -
able in foreign exchange could then be eof-
feoted without payment thereeof.

“Fetiticner's interpretation of Sectien 204
of Republiec Aet Ho., 1937 as execluding the 25%
margin fes imposed by Aepublic Aet ic, 2609
from the computation of the tax-base for pur-
poses ol @ ting the cuatoms dutles, spe-
eial import s and compensating tax sbove
mantioned, is predicated more on legal {le-
tion and inicality rather on the actual
facts, Laws must be given a reasonable and
sound interpratation and construction, one
that breathes the life of time, and reflects
the aetual e¢ircunstances and events prevall-

« Judicial stateamansinip ecannot rest on
ballowed legal fletion, It must be based on
80l11d truth, Hrediecated on asctual events and
eircumstonces, and must seltle and decide on
realities of 1lile pot legal technlcalitloes,
Agcordingly, we hold that the correaet tax-
base for purposes of computing the customs
duties, special import tax and eompensating
tax is the convertad value of the dollar inte
pesos, plus the 25% margin fee imposed by
n.pabhc Aot lio, 2609."

Finding no cogent resson justifying s departurs

~3
PN
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frem the a bove-quoted ruling, we haid that the mar-
gir fee should fora part of the tax-base in conputing
the customs duties and special iaport tax in question.

WHESAERORE, judgment 18 here:y rendered dismissing
the petition for review, with costs asainst the
petitioner.

80 URUSHED .

Quegon City, “ay 25, 1969.

POMAE M. T{ALI
Assceciate Judge

I CONCUHa

REYES, SR,
Presiding Indge
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