REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QU™ZON CITY

CDECMTAIL ETDCT nT\lTCTnN

PROVINCIAL GO\'"RNMENT OF
CAGAYAN, Rep. by Honorable
Governor Alvaro T. Antonio C.T.A. ACNO. 92
and Emilia L. Iringan, in her
capacity as Provincial Members:
Treasurer,
Petitioner, UY, Chairperson and
F"BON-VICTORINO, 1J
- versus -
Promulgated:
SMART COMMUNICATIONS, _
INC. (SMART), [ /0700 m.
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Fabon-Victorino, J.:

This Petition for Review! filed by the Provincial
Governm “r°  “ Cagayan pursuant to £ :tion 3(a)(3), Rule 4
of the Revised Rules of the Court of Tax Appeals, assails the
Decision? dated April 30, 2012, rendered by the Makati City
Regional Trial Court, Branch 65, in Civil Case No. 11-051
entitled “Smart Communications, Inc. vs. Province of
C-~gay~n ~nd Emilia ' Iringan, in her capacity as Provincial
Treasurer of the Province of Cagayan”.

Petitioner Provincial Government of Cagayan is a local
government unit (LGU) with office address at Capitol Hills,
Tuge 3jarao City. It is represented by Governor Alvaro T.
Antonio and Provincial Treasurer Emilia L. Iringan.

! Docket, pp. 5-15.
2 Annex “A”, Petition for Review, docket, pp. 17-23.
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SAID PROVISION OF THE CODE BEING
APPLICABLE ONLY TO DETERMINING SITUS
OF BUSINESS TAX;

c. THE HONORABLE COURT A QUO
GRAVELY ERRED IN ISSUING A TRO AND
PRELIMINARY INJUNCTION AGAINST THE
PETITIONER FROM ENFORCING THE
COLLECTION OF THE FRANCHISE TAX
LIABILITY OF RESPONDENT DESPITE ITS
RULING IN FAVOR OF THE AUTHORITY OF
PETITIONER TO LEVY FRANCHISE TAX ON
BUSINESSES ENJOYING A FRANCHISE AND
OF THE GIVEN FACT THAT RESPONDENT
- CTUALLY CONDUCTS ITS
TELECOMNM " "NICATIONS BUSINESS WITHIN
THE TERRITORIAL JURISDICTION OF THE
PROVINCE OF CAGAYAN.

astitioner reiterated its argument in the RTC that
respondent conducts its telecommunications business in the
entire Province of Cagayan and not only within the territorial
jurisdiction of Tuguegarao City. This is vident in the
cellular towers (transmitting and receiving stations) installed
and maintained by respondent in the different municipalities
of the province. Respondent’s business office in Tuguegarao
City is mainly for receipt of payments from its subscribers
for the various services (calls, texts and internet) rendered
regardless of where these services were actually availed of,
used or enjoyed. Therefore, the gross receipts of
respondent in its telecommunications business in the
Provinc of Cagayan are not considered earned or realized in
its business office in Tuguegarao City but in the place or
area wher these services are actually availed of, used or
enjoyed by the subscribers. As | spondent conducts its
business not only in Tuguegarao City, but in the entire
Province of Cagayan, it realizes or earns income within the
territorial jurisdiction of the Province ~ ~ac-yan for which it
is liable to pay franchise tax to the latter.

Petitioner further argues that the issuance of the TRO
and Writ of Preliminary Injunction against it directly
contray 1es tt principle that taxes are the lifeblood of the/
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Section 65 of the LGC to st »>herd actions to ensure
collection of taxes and revenues for the Province thus he can
validly r~ "~ "1t the Pr-vinc "~ in cases ~“fectir = or involvir-
it.

With the verification and certific-%ion they executed,
the allegations in the pleading filed with the Court are
deemed true and correct and not a mere figment of
imagination or a matter of speculation. By virtue of their
act, the petition is deemed filed in good faith and the
signatories therein belong to the real parties-in-interest who
have sufficient knowledge and t ‘ief to swear to the truth of
the alleg-*ions in the petition.'” In fine, requirement for a
valid verificat” 1 and certification against forum shopping
has been complied with.

Now, on the main issue of whether the RTC committed
reversib  errors wt 1 it nullified and set aside the
asse: ment of franchise tax imposed by petitioner against
respondent covering the calendar year 2004 to 2005.

The power of the LGUs to create their own sources of
revenues and to levy taxes, fees and charges subject only to
such limitations as may be provided by Congi 3;s*° emanal ;
from Section 5 of Article X of the Constitution, which rea ‘s
as fol' ws:

Section 5. Each local government
unit shall have the power to create its own
sources of revenues and to levy taxes, fees
and charges subject to such guidelines and
limitations as the Congress may provide,
consistent with the basic policy of local
autonomy. Such taxes, fees, and charges
shall accrue exclusively to the local
governments.

19 Altres, et al. vs. Empleo, et al., G.R. No. 180986, December 10, 2008.

20 Smart Communications, Inc. vs. The City of Davao, et al., G.R. No. 155491, July 21, 2009.
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To give flesh to tt  constitutior-' mandate and
enhance local autonomy of LGUs, Congress enacted the
| ' ny it T T T 179 T whith proy
thus:

SEC. 129. Power to Create Sources
of Revenue. - Each local government unit
shall exercise its power to create its own
sources of rever 2 and to levy taxes, fees
and charges subject to ti provisions
herein, consistent with the basic policy of
local autonomy. Such taxes, fees and
charges shall accrue exclusively to the local
government units.

Relevant to the core issue of the case is Section 137 of
tt < me Code, which prov'-z2s as follows:

Sec. 137. Franchise Tax. -
Notwithstanding any exemption granted by
any law or other special law, the province
may impose a tax on businesses enjoying a
franchise, at a rate not exceeding fifty
percent (50%) of one percent (1%) of the
gross annual receipts for the preceding
calendar year t sed on the incoming
receipt, or realized, within its territorial
jurisdiction. In the case of a newly started
business, the tax shall not exceed one-
twentieth (1/20) of one percent (1%) of
the capital investment. In the succeeding
calenc¢ - year, regardless of when the
business started to operate, the tax shall
be based on the gross receipts for the
preceding calendar year, or any fraction
thereof, as provided herein.

e
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r~%es allowed for the pi-vince or
municipality by not m r- than fifty
p cent (50%) except the rates of
professional _ad amus ment | xes.
(Emphases supplied)

With the foregoing, a city has the «clusive jurisdiction
to impose franchise tax of up to 0.0075 or 0.75% on the
busir 3s’ gross annual receipts for the preceding calendar
year based on the incoming receipt, or realized, within its
territorial jurisdiction.?* In the case at bar, it is the City of
Tuguegarao located within the Province of Cagayan which
has the jurisdiction to assess franchise tax against
respondent, as it already did, in the amount of
P2,563,641.70 as of May 2011.

Note tt._t rules and regulations issued by executive and
administrative officers pursuant to, and as author’-=2d by law
have the force and effect of laws.”> Recogn'—'ng this rule-
makir =~ power, authorities sustain the principle that the
interpretation by those charged with their enforcement is
entitled to great weight by the court in the latter's
construction of such rules ~1d regulations. It has been held
that an administrative agency has the power to interpret its
own ru ;3 and such interpretation becomes part of the
rules.?®

The Court agrees with petitioner tr % it is allowed to
legislate and enact ordinance to effect collection of franchise
tax, such ordinance however should not contravene an
existing statute enacted by Congress like the LGC, for the
spring cannot rise above its source, as elucidated in the case
of Hon. Jose D. Lina, Jr., Sangguniang Panlalawigan of
Laguna, and Hon. Calixto Cataquiz v. Hon. Francisco Dizon
Pano and Tony Calvento, *’ to wit:

— - e

2% Cagayan Electric Power and Light Co., Inc. vs. City of Cagayan De Oro, G.R. No. 191761,
November 14, 2012.

% Victorias Milling Co.,v. social Security Commission, 114 Phil. 555 (1962); Warren
Manufacturing Workers Union v. Bureau of Labor Relations, 159 SCRA 387 (1988).

%% Guekeko v. Araneta, 102 Phil. 706 (1957), citing 42 Am. Jur, 431.

7 G.R. No. 129093, August 30, 2001.
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In our system of government, the
power “local government units to legislate
and enact ordinances and resolutions is
merely a delegated power coming from
Congress. As held in Tatel vs. Virac,
ordinances should not contravene an
existing statute enacted by Congress. The
reasons for this is obvious, as elucidated in
Magtajas v. Pryce Properties Corp.

Municipal governments are only
agents of tt national government. Local
councils exercise only delegated legislative
powers conferred upon them by Congress
as the national lawmaking body. The
delegate cannot be sup -ior to the principal
or «ercise powers higher than those of the
latter. It is a heresy to suggest that the
local government units can undo the acts of
Congress, from which they have derived
their pov - in the first place, and negate
by mere ordinance the mandate of the
statute.

Municipal corporations owe their
origin to, and derive their powers and
rights wholly from the legislature. It
breatt ; into them the breath of life,
without which they cannot «ist. As it
creates, so it may destroy. As it may
destroy, it may abridge and control. Unless
there is some constitutional limitation on
the right, the legislature might, by a single

:t, and if we can suppose it capable of so
great a folly and so great a wrong, sweep
from existence all of the municipal
corporations in the state, and the
corporation could not prevent it. We know
of no limitation on the right so far as the
corporation themselves are concerned.
They are, so to phrase it, the mere tenants
at will of tr legislature (citing Clinton vs.
Ceder Rapids, etc. Railroad Co., 24 Iowa
455).

Nothing in the present constitutional
provision enhancing local autonomy
dictates a different conclusion.
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The b:¢ ¢ relationship between the
national legislature and the local
government units has not been enfeebled
by the new provisions in the Constitution
strengthening the policy of local autonomy.
Without meaning to detract from that
policy, we here confirm that Congress
retains control of the local government
units although in significantly reduced
degree now than under our previous
Constitutions. The power to create still
includes the power to destroy. The power
to grant still includes the power to withhold
or recall. True, there are certain notable
innovations in the Constitution, like the
direct conferment on the local governnm at
units of the power to tax (citing Art. X, Sec.
5, Constitution), which cannot now be
withdrawn by mere statute. By and large,
however, the national legislature is still the
principal of the local government units,
which cannot defy its will or modify or
vio' "eit.

Ours is still a wunitary form of
government, not a federal state. Being so,
any form of autonomy gran 1 to local
governments will necessarily be limited and
confined within the extent allowed by the
central authority. Besides, the principle of
local autonomy under the 1987
Constitution simply means
“decentralization”. It does not make local
governments sovereign within the state or
an “imperium in imperio”.

On petitioner’s use of the presumptive tax assessment
to enforce collection of al' jed franchise tax liability, the
Court is in one with 1 spondent that the sam has no legal
and factual bases, hence invalid.

In issuing franchise tax assessment against
respondent, petitioner v 2d the presumptive tax assessment
by assuming the following factors for the years 2004 to
2009: (a) Cagayan Population; and (b) Estimated Load per
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as allowed under Sect’ 1 6(B) of the National Internal
Revenue Code (NIRC) which provides as follows:

action 6(B) of the NIRC of 1997 reads:

SEC. 6. Power of the Commissioner to
Make Assessn 1ts and Prescribe Additional
Requirements for Tax Administration and
Enforcement. -

XXX XXX XXX

(B) Failure to Submit Required Returns,
Statements, Reports and  other
Documents. - When a 1 )ort required
by law as a basis for the assessment of
any national internal revenue tax shall
not "2 ° -thc ming within the time
fixed by laws or rules and regulations
or when there is reason to believe that
any such report is false, incomplete or
erroneous, the Commissioner shall
assess the proper tax on the best

/idence obtainable.

The "“best evidenc available” under the NIRC, as
amended, includes the corporate and accounting records of
the taxpayer subject of tF  assessment process, the
accounting records of other taxpayers engaged in the same
line of business, including their gross profit and net profit
sales, data, record, paper, document or any evidence
gathered by internal revenue officers from other taxpayers
who had personal transactions or from whom the subject
taxpayer received any income; as well as similar documents
and information secured from government offices or
agencies, such as the £7Z, the Central Bank of the
Philippines, the Bureau of Customs, and the Tariff and
Customs Commission.?®

<

28 Commission of Internal Revenue vs. Hantex Trading Co., Inc., G.R. No. 136975, March 31,
2005.
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CERTIF T "N

Pursuant i Article VIII, Section 13 of the Constitution,
and the vision Cl~'rperson’s Attestation, it is hereby
certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court.

G. L F~ SARIO
Presiding Justice



