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Fe:itioner
versus C.T.A, CASE HC. (962
COMIERYOFR OF INT"HRHIAL
REVENUR
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PECISIDN

"his 18 a petition to review the decision of
respondent, Adated August 27, 1968, holding peti-
tiorer liable for the amount of F20,880,46, as
defigiency contraetor’'s tax and 258 surcharge for
the period from 1962 to 1964, computed as follows:

Gross receipts per books (1962-
196k) aa®3,. 294 139? )
Adds Additional reeelipts per
inveatigation ...ccc000c000q a8 al
Total reesints subject to tax . . Fl,0 Pﬁuﬂt
14 eontrsctor’s tax due thereon
‘essy Tax slready paid = &
Deficie tax due E S & i
adds 25 surcharge . @ ©
TOTAL AM UKT 'R 5 2 =

totitioner is a2 foreign corporation duly 1i-
gonsed to transact busirese in the Fhilippines.
In August. 1962, it entered into s contract with
the Calvento Faper Corporaticn to corstruct the
Calvento laper MHapufabturing Flant at Yarrio “ang-
gahan, sasig. Rigal. Among the pertinent provisions
of the econtrect are the following:
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rec, uniar iniﬁu supp.ied.)

After further investigation to determine the
enrrectness of the elaim of retitioner. respondent
Pinally held that the (ormer is liable for the
contractor’'s tax on the =ald sum of P536 012.72.

Tne protests of petitioner againet the assessment
having been denied, respondent's decision was
aprealed to this Lourt.

Petitioner admits that 1t was an iepeadent
eontractor in conneetion with the censtruction of
the Calvents Paper Manufaeturing plant. The
only issue raised 1s wvhether cr not the entire
constroetion cost of the Calveute Faper Manufacturing
Flant in the amount of £536.812.72 forms part of
petitioner's grose receints vnder Jection 91 of
the ‘evenue Code, which provides for a tax of 34
of the aross receiots of building and other cone-
struetion work contracters.

Fetitioner vehemently contends that, fer pur-
poses of the eantreetor's tax, its gross reeelipts
acnsist werely of the builder’s fee of 54 of
the cost of construction of the Calvente larer
Yanpfacturing Flant. Un the othner hand, respondent
claime that the tuxable gross reeeipts of retitioner
inelude the entire construetion gost of 1536, 12.72
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and not merely the builder’'s fee of (5% of said
construction cost.

The allegution of petitioner that the Calvento
Faper Corporation purehased direetly the materisls
nsed in the censtruetien is not supported by
eviderce. Iinder the contract (pertinent urovi-
gions gre quoted above) entered into between the
Calvento Paper Corporation and petitioner, the
latter undertook to construet the Calvento Faper
Manufgeturing i'lant at s maximum cost of F5L5,000.00,
which covers the total cost of materials, labor and
other incldental expenses s eciflied in the contract.
There is nothing in the contraet to show that the
total cost of construction was for the account of
the owner (Calvento laper Corporation). it dces
not appear that the owner actually mede direct
purchases of the materials used in the ecastruection
af the Calvento laper Manufasoturing Flant. It was
petitioner that actually made the purchases of
materials snd nald the cost of labor. while it is
true that the contraet provides that the owner
shall provide a “revolving fund" of #20,000 to
enable petitioner to pay for the cost ~f labor
and materisls, to be replenished upon presentation
of a statement of expenses, there is ne indication
tnat this provision of the comtraet in any way
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affects the obligation of petitiorer to furnish
labor and meterials as pert of its undertaking to
eonstruct the paner plant. The revolving fund was
intended merely to help petiticrer fulfill its
obligations under the contraet. This 15 shown by
the provision 'hat "he revelving Tund could be
withdrawn if petitioner should use the fund for
purposes not related to the construetion work.
And it appears that there was no cocasion when the
revolving fund was ever withdrawn, which shows
that the cost of labor and materials was d=lrayed
in full by petitioner and that it received full
payment for the cost of construction from the owner.
And 1¢ is = fact, which 1s not disputed, that the
said smount of #536,712.72 was actually receiver
by petitioner from the Calvento Faper Corporation.

Fetitioner having received from the Calvento
Paper Corporation the entire 2um of #536,£872.72
as part of the consideration for the construetion
of the paper plent, the raid amount constitutes
taxable gross receipts of petitioner ind-r Feation
19 of the Fevenue Code.

In 1ts wemorandum, petiticner reised for the
first time the degense that the assessment for
esntractor’'s tax for 1962 has already preseribed
becavse the original sssesgment was issued only in
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Margh, 968, This defense of preser ption was
never raised in the Burean of Interral FTevenue or
in the petition for review filed with this Court
To entertain this Aefense would be to deprive re=-
spondent of his right to show the contrary. this
matter being evidentiiiy in nature ‘see Sy
Chivee v, Coll. of Int. Rev., 107 Phil. 429).

WINREF(RE, the decision appealed from is
hereby affirmed. Accordingly. vetitioner is ordered
to nay to respondent Commissioner of Internal Re-
venne, or his duly avthorized representative, the
total smount of 20 BFQO.46, representing deficien-
ey contraetor s tax and 25§ surcharge for the
period from 1962 to (964, with costs.

8C ORDERED -

Jueson City, May 37, 197
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