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DECISION

The respondent sssecced against the petitioner
the sum of P32,062,99 as deficiency ssles tax and sure
charge on sales of hollow Blocks from July 1, 1949
to March 31, 1953, plus an additionsl *penalty” of
P00, 00, Upon failure of petitiomer to secure a2 re-
consideration of the assessment, the rresent sppeal
has been instituted to review the decision of respond.
ent,

On june 22, 1956, before trial, petitioner filed
s petition te enjoin respondent from enforcing the cole
lection of the assessment by distraint and levy pend-
ing final determination of the case. On July 7, 1956,
the petition was granted, subject €o the filing by pe-
titioner of 2 ssuzety bond for ¥23,000,00, A surety
bond for said amount was filed by petitioner, ae prine
cipal, and the Philipnine Surety & lmunnﬁ Coe p InCe,y
as suvety, which bond was duly spproved by this Court.
Subseguently, the said surety bond was substituted,
with the approval of this Court, by ancther surety
bond of the Filipines Cowpafila de Seguros (F.C.S5. Nos
31968), which bond wae leter amended to include the sum
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of F200O,00 pe part of the liability of petitioner
guarsnteed by said bond.

Ag !pnp+:r'a~1ent rojiged the issue of the Juriadice
tion of thie Court to tzke coanizance of the arnesl,
on the ground that the appeal wes filed beyord the
statutory peviod, a rreliminsry hearing was conductad
ufion 5 motion to dismies f§{led by respondent. After
heoring, thie Court, in its Resclution of September
26, 1957, found thet the appeal was filed vithin the
thirty-day pexicd preseribed in Section 11 of Fenube
lic Aet No, 1129 and sccoundingly denied the motion to
dienisse

The ease iz now bufur- ue, sfter due ¢trial on
the merite, on the scle iseue whether or not the as«
sosement has been validly made sgeinst netitioner,

From the evidonce of Tecord, it arpears that ne-
titiomexr entered inte an agreemont on July 27, le4s,
with Jockbilt Cencrete Plook Co., Inc, (hozwinzftex
referred to as JACKDILT) whereln the {ormer wae e
reinted by the latter ae sola and exelusive distwibu-
toxr of conerata blecks manufectured by it. For cone
venience, the said sgreement i3 quoted belows

July 27, 1988

Horton & Harrieon Co,

Fl4 Behagus “treet
Manilse

Gentlement
Ao 2 consequence of our recent discus-
gsione, we wish to submit this letter 2¢ a

osal for your company to act 28 the
execlusive distributer for Jackbilt Concrete
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Blocks in the Rgpublic of the

pines. Should you accept the Jdi
torshdp for cur product, we would mc:t
you company to confoam to the following
conditionss

e Advertising e shall be bormne
egually by the Jac t Concrete Block
Cod,s Ine. and the Norton & Harrison Co.

2, Mothod of and t for pdvertis-
ing thall be determined mtual agree-
ment. However, we expect that the pub-
lic in general and specificzlly the cone
tractors, architecte, engineers, etow,
shall be completely aware a2t sll times
of what we have to offex.

3. YWe shell submit te you a lete

rice list of all types sizes

ocks. These prices will include deliv.
ery enywhere within the city limits of
Menile. The priced shsll be the prices
hmmﬂit is expected that you will
ma them at prices such thet cur prod-
:ta !‘J}h be w at all times.

ould Te ce you
will be notified im writing end these
changes will take place (3C) deys
following the date of the letterx.

4, Any business or sales that are
S tte Ghalt B Saneted (hme st Ofs
come any cur of=
fice. ﬁuu- & Marzison Co, will parti.
te to the extent of [ive pex cant
of the gross salese. Further, this
e-ﬁny will bear the entire responsie.
bility as to credit, conditions, billing
snd collections for any such busineess.
S. Norton & Harmison Co. will prove

ide 21] salse personmel requieite for
complete covexme of the market.

6. This distribute can be terme
inzted =t sy time upon (3C) days
written notice by either company.

If you degire the for market-

ing our producte under sbove stated
conditions, plesse signify by signing

for cqu;i.nth 2ce provided
in lower left hand u.;ur of this
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pages In clesing we hope that the sbove
proposal meets your approval. e remain

Yours very trulys

JACKBILT COMCRETE
BLOCK. CO, , INC,

Byt

J« E. NORTON JACK A. RUSSUL

Nostom & Hetrisen Can oo icem

Under the aforesaid agreement, when an ordex
foxr concrete blocks was received by petiticner from a
customer, the oxder was transmitied to JACKBRILY which
delivered the concrete blocks direct to the customer.
The customer paid to petitioner the selling oxice of
the concrete blocks. .In turn, vetitiomer paid to JACK
BILT the amount charged to the customer lees = certain
amount as ite cormunsation or orofite Por example, in
the cose of the onle of 420 nieces of cuncrete blocks
to the americon Puilders on April 1, 1952, the pure
chaser pald to petitioner the sum of B189.00 as the
purchase price, but petiticner paid to JACKBRILT the
cult of P166.00. (See lixhes 1B5.C, pane 20, RIR zecords. )
JACKBILT treated the trarsaction a¢ one involving
sale by it of the concrete blocks to petitioner which
in turn sold the blocks to the Americon Builders, so
that the original sale which is taxable is the su-
posed sale to petitioner and not the sule to the lote

ter's customer. It was under these circumetances thet
salos of concrete blocks manufsctured by JACKBILT were
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ter date, the distributorship or agency asgreement
was terminsted and s management sgreement wes entered
into between the parties (petitioner and JACKEILT ),
whereby petitioner undertock to sell conerete blocks
for JACKRILT for » fixed management fee of rz.ma._m
per month, which was later incressed te $5,000,00 per
monthe '

On June 10, 1949, during the existence of the
distributorship or agency agreement, petitioner ac-
quired the cutstending shares of stock of JAGRBILT,
making the latter a comporstion owmed snd comtrelled
by the formew. Becsuse of this scquisition by petie
tioner of the ocutstanding sheres of stock of JACKBILT,
respondent assessed against petitiomer the sum of
?32,662.99 as deficiency ezles tax and surcharge on
the basis of the sales of JACKRILT blecks to the pube.
lic for the pexicd from July 1, 1949 to March 31, 1953,
Respondent contende thet since JACKRILT wes owned or
controlled by petitioner, the corporete personality of
th'fmmhﬁmuﬂdfﬂulutum
end the sales of JACKBILT blocks by petitionex to the
public were the originel salers subject to the szles
tax. Respondent spparently congedes thet the trange
sctions between the parties under the Jistributorship
or agency agreement weve in the nsture of sales of
concrete blocks by JACKBILT to petitomer which in tumrn
egold blocke te the public.

law applicable to the cese is fection 186
of the National Internal Mevenue Code which imposes
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s percentage tax of Tll on every nriu.l:ul sale of
goods , wares or merchsndise, such tax to be based on
the gross selling price of such goods, wares OF MR-
chendise, The term "original sale® has been defined
st the first sale by every manufascturer, producer ox
importers (Sec. 5, Com. Act No, 503) Subsecuent
sales by persons other than the manufescturer, prve
ducer or importer are not subject to the sales tu:)

If JACKBILT actuslly sold congrete blocks manue
factured by it to petitioner under the distributore
chip or agency asgreement of July 27, 1948, such sales
cmﬁw the original sales which taxable un-
der Section 186 of the Fevenue Code, while the sales
made to the public by petitioner ame subtequent sales
which are not taxsble. But it appears to us that
there was no such sale by JACKBILT te petitionex.
Petitioner merely scted as agent of JACKBILT in the
nazketing of its products. This is shown by the fact
thet petitioner merely accepted ordere from the pube
lic for the purchese of JAMKBILT blocks. The pure
chase orders were transmitted to. JACKEILT which de-
livered the blocks to the purchasers directly, Theze
wes no instance in which the blocks erdered by the
purchasers were delivered to petitiomer, Fetitioner
never puzchased concrete blocke from JALERILTY so thet
it never acquired ownership of such concrete blocks.
This being so, petitioner could not have sold JACK.
BILT blecks for its own agcount, It did so mexely

/

————————————"
1 Effective !npt- 22. 19950, rursuant to Rep.
I . 306
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as agent of JACKRILY, The distributorship agreement
of July 27, 1948, is denmminated by the paxties them-
selves as an “a for wa * JACKRILT productse
Ve quote from thae last paragraph of said agreements
Tt e e et
ing our products under
mum. nleace signify by ugnlnq fu

Iﬂﬂ! ﬁ’!"’lﬂz in the space provided 4n
ower left hand comer of this page.”

(Bmphasie sunplied,)
éafm. the taxcble selling nrice of JACKERILY

blecks undgr the aforesaid sgrecwent ic the price
cha Y umunﬁzmmtbilmm-}
JACKBILT to petitionens daficiency sales tax

should have been assesged against JACKRILT as the manue

facturer and not againet petitioner which merely act-
ed as the foxmer's agent.

In sssesaing the deficiency sales tex in question
against retitioner, reapondent claime that since JACK.
BILT was owned or controlled by petitioner, the al-
leged sales by the fomxmer to the latter were not at
arm's length, Accordingly, the comporste perscnality
ef JACKBILY may be disrvegawded =nd the sales to the
public of concrete blocks are to be treated ac the
eriginal salee. Ag giated above, there iz no neces-
sity for respendent to have disregarded the corporate
personality of JAQURILT in orxder te reach by taxation
the sales of JACKRILT blocks to the publics But even
granting the correctness of respondent’s theory that
sales of conerete blocks were made by JACKRILT to pe-
titioner under the distributorship agreament of July
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27, 1948, the position tasken by him is untenasble.

Cur law imposing sales tax on exiginal sales of
goods wares oxr merchandise by manufacturers, produce
ers or importers are patterned after the correspond-
ing excise tax provisions of the United States Inter-
nal fevenue Code, The prevailing view in the United ||
States is that sales trensacticns between affilisted \‘9
or related corporstions are recognized as velld if
they are made hons fide end at axm's length. The
corporate existence or personality of a corporstion
may not be disregerded simply because it sells or buys
goods from an affilisted corporatiom. (See Campanas
Corpe Vo larrison, 13!!3 Fo (2) 334, 30 AFTR 1443; Stand-
ard Ol Coe ve Us “., 63 Fo Suppe. 48, 34 AFTR 682,
cited in PH Federsl Taxes /Y9537, Par. 238421.) The
Bureau of Intemal Revenue of the United States :ex-
pressed a similar opinion, thuss

ween petitioner and JACKBILT was entered into by the
parties on July 27, 1948, This agreement was in
foree up to May 1, 1953, The controlling stock of
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JACKBILT wae acquired by petitioner on June 10, 1949,
and the assessment of the deficiency sales tax against
petiticner covers the period from July 1, 1949 tc March
31, 19%3, during the ewxistence of the distributorship
sgreement of July 27, 1948, It s admitted that the
treneasctions between the parties, before and after the
acquisition by petiticner of the majority stoeck of
JACERILT, were made strictly in asccoxdance with said
agreement, Feapondent slso concedes that the transe
actions between the parties befere the scquisition of
m'mmum stock of JACKEILY by petitioner were
bora fidg ond 2t ame's length. To quote from the re-
port of H.l.R. Agent Ac M. Gualbertos

"As stated esrlier in this

the produet of Jockbilt wes, and is still
hlng sould exclusivel tn Horton & Haye

rison Company, the 1 28 exclu-
eive distributor. As as we core
porations existed ly ef each

been daa tmmuu uum
(See pages o B.I.R. records, )

In other wonds, while admitting that the transactions
between the parties were hona fide snd at amm's
lenogth beiore the soqguisition by petitioner of the
controlling stock of JACKBILT, it is the view of res~
nondent that the transactions bebtween the parties un-
a:mmmum-mummm- ]
sham and not at amm's lenogth simply because the pake
ties became affilisted corporations. e have been
unable to find authority to support this view, The
casces cited by respondent are absolutely net in peint,
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M VIEW OF THE PORECUING, we find no legel
basis to support the sssesament in Qquestion against
retitionexre If at all, the assessment should have
been directed against JACKRILT, the msnufacturenj
Accordingly, the deeision aprealed from is reversed,
and the surety bond filed to guarantee payment eof
szid pesugement ls ovdervd csncelled. No pronounce-

ment as to costs.
SC ORDERED,.
Manila, August 22, 1960,

Fresiding Juage MARIANU W/ ZLLE
disgents in s separate epinion,
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DISSENTING CPINIDK

1 belisve that the ascsessaent appealed froa
should be modsfied, "

The fact of ownership, alone, bv one carporae
tion of the capital steck in another does not breed
an identite of cupout; interest between the two
compenies, o ézeste & relstienship of prineipal and
-Iimt between the two. (Pullisans Palace Car. Co.,
ve. Hiseours Pui. Coe, 119 U.S. 587, 29 L. ed. 499, 6
Sup, Ct. Hep, 194, Peterson v, Chicage, R.I. & F.d. Co.
WO UeSe 364, 3], 51 L. wd, 841, 852, 27 Sup. Ct. Rep,
513g UsSe ex zels Attw, Gen. v, Delaware 4 He Cos 713
Uelia 366, 413, 53 L. ed, 836, 9814 P sup, Ct, Rep. 527
Interstate Lommexce Commlssion v, Stickne., 210 U.35. 98,
108, 54 L, eds 112, 114, I Sup. Ct, lep. 663 U.8s Vv,
Uslavare, L. & Wy fle S0 258 Us3e S16e 399, 530, 99 L., ed,
1438, 1443, 1444, 55 Sup. Ct. iep. B73.) This jurte=
prudential conclusicn has been cepeatedlv helé not spe

pliceble to cases wiers steek Jwnssehip has been re-

soxted to, not for the purpose of participeting in the
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affairs of s corporstion i{n the normal and usuzl smanner,
but for the purpose of controlling s subsidiarv cempanvy
so that It mav be used as a mere agensv or instrusen=
talitv of the owning cempany. (U,5. v. Lehigh Vallev
Re Co. 290 U.5, 287, 273, 55 L, ed, 458, 463, 31 Sup.
Ct. Rep, 387§ U.S. v, Delaware, L.& Co. A. Co., guUpra.)
In this letter Instance, the courts, disregarding the
fiction of separate corporste ferms, will regard onlv
the substance of the transactfen Involved as if the
coxrporate agency did not exist (Chicago, M.& S5t, F, .
Co, ve. Minnsapolts C. & C, Asso., M7 U,5, 490, wx’.
62 L. ed, 1279, 1237) and trest the one who actually
@dy take the benefst of the income ag the owner of the
property which produces it and tax him accerdinglv (Faye
mer v, Commigsioner, 1% F 9d 334, citing Miggins v. Smith,
08 U.5, 473, & S, Ct, 355, B4 L., ed, 406},

~In the case at bar, there are certain circumstances
that compel ae to the opinion that the ownership by Nerton
& Harrison Co, of the utstmmg shares of stock of Jacke
bilt Cencrete Dlock Co.e Inc. was resarted to to enable
the former not onlv to partigcipate in the affairs of the
latter in the normal and usual manner, out te contrel and
direct the latter as {ts mere agenc+ or instrumentalitw,
some of these ciccuastances arei the reorganization, on
July 15, 1949 of the Board of Directors of Jackbilt bw
the constitution of & new one caomposed oi five members,
ious of whom were either officials or emplowees oi Werton
{Exhibits V-1 & 1%, p. 75, BIR rec.; see also Lxhibits
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X & 41) 3 the fact that the president and treasurer of
Norten was also hoelding similar positfons In Jackbiit
(Exhibits D=1, O, 19-E & 70«i); the making of advances
by Nerton fer pawments of various expenses Incurred b
Jackbilt (Exhibits 12, 14, l4=A to l4«F, 33 to 39);
the obtaining of a loan from the Hehabflitation Finance
Corporation amounting to & 280,000.,00 bv Merten and the
mortgaging therefor of the propertfes of MNorton and Jacke
bilt (p. 221, t.s.n.)} the imposing manner with which
Horton fixed its monthly management fees (see Exhibits
N and P) and Jackbilts submissive mien iIn agreeing therete
(see Exhibit O)j the maintenance of gaseoline fecilities
common to Worton and Jackbilt (pp. 962-883, t.s.n.)j the
availability for use by Jackbilt's emplovees of the Sagule
house ana lot, which were registered in the name of Norten
and the pawsent bv Norton and Jecubilt of expenses incurred
in conpection therewith on 3 B0-50 basis.

frgz::n the afore=stated circumstances, which disclose

Norten's centrel over sad direction of Jagkbilt's sffairs,

the corperate personality of Jackdbilt should be digre~

garded, and the transactions petween these two corperations

relative te the concrete blocks should be ignored in dee

teramining the percentage tax for which Norton ts liable,

Consequentlvy the percentage tax should be cm:téd on the

basis of the sales of 'Jukhut blocks to the public,
Finding the instant aseessment for sales tax to be

in accerdance with law and that the same hms not been seae

sonablvy paid, the 20s surcharge sought to be imposed is
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in ordexr, Iiowever, as regards the tmposition of
F30,00 as extrajudicial settlazent, (t fs well
settled that petitioner cannot be compelled to paw

said amount, thirt being no agreement between the
parties regarding pavment thereof (Collector of Ine
ternal Revenue v, UsS5,T.,y Geile No, L=11274 4 Lel11280,
fovember 28, 19585 Collector of Internal Revemue v,
Bautists and Tan, G,H, No, L=1220C & 1-11209, Mev 27,
1999). The filing of & bond te secure the pawament,
among others, of administrative penaltr in extrejudi-
cial settlement of penal l1sbflftv thet s« ba cdjudged in
§ -iaver of the sepublic of the Philiprines sannot be cone
hl‘ld as a mutual agreement for pavasnt thersfor De-
- gause the said {filing was effected merely in compliance

'.l..a.,

‘“‘ @ “;-dj.uen precedent to the 11fting of the ware

rant of distea'int and levy, .
i vots, tmerefore, is te modify the asssesssent

sppealed from in the qnu that petitioner iliorton &
- Herrison Co. shoulsd pav’ wespondent Collastar (now Come
* : -uunnn} of Interral Em# the sum of 132,662,99, as

deficiency salss tax and ﬂ\s{nﬂ thereon,
- 'ﬁ“ :

Fresiding udye

- ST e g

314

P



