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These are appoals from the deeisions of resporBent

sssessing pailtlioner the aggregate amount of 7633,250,12

ss daficiency Income tax, including S0F surchnrge, for
the years 1957 te 1961, WM#&-W
these cares vere haard jointly becsuss they invelve the
sames T“acts and so they are herein decided togethor,
Petitionar 1z a donestic sorporstion angaged in
the menufacture of centrifugal smgar from sugar canes,
For the years 1957 to 1961, petitioner raported its
income snf paid the corresponding Sax on the basiz of
a fiseal ysor shich torminated en Septesber 10 of esch
yoars _
on Jammary 31, 19%8, petiticner filed 1ts income
tax return for the perdiod ending Septeomber 30, 1997,
As a result of the investigation confucted by respon=
dent's exmminers, respondent, in a letler dated Jaruary
1y 1963, assessed potitionsr a deficisncy income tax for

vmmwvﬁlmhhm'mqtmm

This deficlenay assessoont was recedved b petitioner
on Janmary 23, 1963. Again, in a letter, dated Jumary
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jncome tax for 1977 in the smpunt of F95,390,02 and this
assesshent was received by patiticner on Jammary 31y 1963,
In two latters, deted February 13 and 27, 1963, petitioner's
coungel requastad that the scheduled conference on the tax
1iability in quention he postponad to February 28 and

¥arch 20, 1963, respectively, on the ground of illness of
said coumnsel, And in n comamnication of February 26, 1963,
petitioner eontested the assessment of Jarmery 31, 1963

and requested that tho seme be cancelled or vithdrawn for
lock of legal basiss n May 29, 1963, respondent lssued

& rovised assossuant for incone tax doficlency in the aggree
gute seount of FY30,250,12, computed as followss
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lience, these appeals, .

After the hearing of the cases, respondent, in his
memorandum, admitted the following: (1) That the bad debt
of Mr, Vicente Layson, written off in 1996, in the amount of
- ¥149,011,58 s Justified (pp. 149150, C.T.i. reec.)s (2)
the representation expenses puoid te Atty, Nieolas Jantiago
during the years 1957, 1998, 1960 and 1961, in the sum of
P204,000,00, may be allowed as ordinary and necessary busie
ness expense (pp. 150=151, C.T.ie rees)s (3) the amount of
#13,%95.21, representing salaries of security guards, which
was disbursed in 1997 is deductible aus ordinary an’ neces-
sary business munﬁ in the years it was acerued (pp. 151-
152, CuTulds rec, )y (4) the legal expenses in the sws of
rwg,ims.?s, consisting of back wages -aid to laberers,
which were moerued in petitioner's books in 1958 and 1960
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in consequence of the fecialions of the Court of Induge
trial ‘slations are deductible (pp. 171=152; C.T.A.
reg.)y (F) the axpensca for repairs In the sum of
F7%,940,19 during the years 1976 and 196) are deduc=
tihle (ppe 199=156, C.Tede ress)) aué (£) the profits
an sugar shipments sbourd the 5.3, "CULUCALIS® smounte
fng to FE65,190,56 were mu sarnad snd returnable
in the fiseal year 1942, not in 1961 (ppe 15%=161, C.T.A.
rec.)s |

On the other hand, potitioner 414 not 31scuss, in
1ts memorandum, the ltems of overstated fire loss of
bugasse smounting to r2,671.18 and the profits snd lose
gea on the fertiliser ventures pertaining to the years
1658 to 1961, Accordingly, ve take it that petitionss
aduits the correctness of the imclusion of thess items
in itr taxable net ineome,

feveral issuns have been raised by the parties,
to wit: (1) Whether or not ths right of respendent to
assoss potitioner for deficisney income tax for the
your 1957 bas slready preseribed; (2) whether or not
respondent 1s Justified 1 éisallevdng the cloimed
deduotions of (a) ‘he mum of P49,720,1l, represeating
the smount embeszled by Jerge Gareiay (b) depreciations
oo appraised sasets, rolling stocks, portable tracks

 and Tlumes, fof the years 1957 te 19613 (e) ssparation

’ berms of the directorsy and (d) meterials and supplise
written off from 1057 to 19603 (3) whethor or not petie
tiener has not reported income in the ascunt of

——
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P2h,667,503 (4+) whether or not the fmposition of 508
surebarge as fraud penalty is propery and (5) whether
or not the impesition of §£ interest is Justitied,

Petitioner contends that the right of respondent
to ussess deflcliency income tax for 1997 has already
preserided for the reason thet the revised assessmont
of May 29, 1963 was issucd deyond five years from the
date of Miling of the income tax returne

There 1s mo @oubt that the revised assesssent of
May 29, 1963 was issued beyond the statutery peried of
five years. m,m-mm“mtmzn-‘
fuced by potitioner itself. The faet is petitioner's
MMuuhlu-n;lutruthm
of n eonferente on the tex liability in question,
Purthormore, petitioner, in i%s letter, dated February
264 1961, requested thot the azsessment be cancelled

‘o Mithiivavn for lack of legal basis. fHaving, by these

: sets, induced the revision of the assessment,

o esnmot mow successfully inveks the ber of
Mpnuum'ulu-ﬂﬂ .

/mapor2ant disalloved the deduction es bad debt
of the st of 749,72 .11 represeating the amount
enbazzled Ly petitioner's empleyee, Jorge Carcis. The
enbozslonent: was discoversd during the audit of petie
M“ﬁ fer 1951, TUpon seid dlscovery,
Gareta signod & proefssory nots for the amount of
Ph9,720,11, Awd this spount was maintained in peti-
u-%m.-..‘nwmuyg“-'
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it wvas written off as bad debt,

/m‘m evidance of recard, it appears that whenm
the gecount vas not pald for sometine, ono of the lawe
gers of petitioner went to Gereia to collset, Later,

it vas assertained by petitismer's suditor that Oarcia -
reithor hed property nor visible incame, IVidently,
the vorthlosaness of the dedt was determined in 1957,
Heace, the Gevt is Cetuetidle in 1957, | ,
‘espendent disallowed deprecistion on sppraised
assels in the amount of PH6,2%1,41 or 37 of M, 1,380«
66, the net capital surplus sppearing in the Septesber |
30y 1549 inalysis of Surplus (Reh, Lie3) as followss

Ly

‘eserve for Depreciation Closed
to Capital m--’:f---flﬁlﬁ,ﬂﬁ-ﬂ.

The d!sallowances wers made by responcent on W
ground that the dopreclation charges eleimad by ped
tion r during the years in question vere based on §
appraised H-l_u:-tmmn.m.uurm_m '
and machineries and tharefore, thay should not
deducted from income, but should have been oha
against eapital surplus, It 4s slleped by
Mtﬁm#hmm“u‘
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rafloctod in the closing of the reserve for depreciation
of P2,926,730,91 to eapital surplus as shown in the
analysis of surplusg, On the other hand, petitioner
contends that the depreciation charges wers based on the
salvaze value of the pre-war sssets which represents
the wvalue te the company of such asgeta after the war,
sfter econgidoring costs, the scewmmilated depreciation
and damage to the assets on sceount of the warj and
that the entry erediting reserye for deopreciation to
capital surplus was made not to appraise the fixed
assats, but to correct an erronwous entry,

Petitioner's contention is not substantiated.
Counsel for petitioner 424 not presont a bLreakdown of
the depreciation chargos during the years inv-lved,
gnd the basis upon vhich they vere cmputed, These
eould have refuted respondent’s allegation thut the dee
]r-ﬂlt!n-ghm“thlmmnlﬂdﬁ
fixed assets, Furthermere, no satiafeetory esxplana-
tion was offersd by petiticnsr as to the srronecus
entry adjusted by the debit te reserve for depreciation
wid the eredit to espitsl surplus in the amount of
P29926,530,91, Petitioner should =t least hove shown
wvhat the erranecus entry was. Undar the eciroumstances,
ve are constrained to sustain the dissllowance of the
dapreaintien chirges en ths pround thet the assossment
ﬁthmhwuhm

Respontent dissllowed 3% of the claimed 8f depre-
ciation rate on the rolling stooks, portable trgcks
and flumes on the ground that the iij.9® Suesr Central
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Ine.y a sister corporation of petitioner whieh is loeated
vithin the same vicinity, adopted the depreciation rate

. of 5% per annum during the years in guestion, Hespone

dent insists that the rate should be only 5% per anmum,
instead of the 8f consistently adopted by petitioner
the past yeara.

/ The faet thht a company is depreciating similar
assets at a lower rateo doos not mean that another com=
pany within the same wvicinity should use the seme rate.
A taxpayer may adopt the rate of depreciation it deomed
reasonable, ¥hile the burden of sustaining the dedue=-
tions rests upon the taxpayer, such deductions must not
be disalloved unless shown by clear and convineing evie
dence to be unrensonable (3ee Sec. 109, Rev. "eg, No,
2)s Considering the use for which the sssets in gues-
tion were ‘gavoted and their estimated lifetine, we
are convineed thet the 8 rate of depreciation adapm
by petitionsr is rulomhl..-]

The deduction claimed in 1960 in the amount of
P1E,000,00 as separation bomuses of directors of the
Central Asucarera del Danao, 90f of the shares of stoak
of which 1s held by petitioner; was disallowed by re -
spondent on the ground that there wers no past services
varrsnting the payment of the said bommses, and that
this item is acfually the scqui:itien cost of shares
of stocks of Bacolod-Mureia "illing Co, and la=ao Jugar
Central Co,y Ine, Thase directors were jaid separation.
mmh.mnimufmm,im
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pertinent portion of whiech we guotes

"Thet in viev of the inal settlee
ment of the cases between the Central
Azucarera del Denmo and the Philippine
National Bank by virtue of the agreement

enterad intc between the partlies on
lhﬂh 3, 1960, the officers and members
io-rl of Dirnms vare

atn rctn;nfﬂnl
held on May 1 lﬁﬂ.ﬂmmﬂalﬂ-
tion of the services ranflered by the osute

godng ornurt and dtrum- of the Cen=

:::b}'“:m m‘:nt:s be, as tln&m

:::iﬂc:ﬁ.zntm s Ps aé"ﬁfﬁﬂw.

Folder. Jio. 1
 /'%e 4o not £ind any evidence of services mctually
and bona fidely rendered by these diroctors to pétie
tioner to warrant the deduetion of the bonuses. The
recipients of these bonmses vere members of the Board
of Directors of Cent-al Asucarera del Danmo, a eorpora=
tion possesging a Jjuridical personality distinet from
that of petitioner and to which their alleged services
ware rendered, lience, the disallowvances of this claimed
mlﬂl of HH,MM is Miﬂﬂn]

mnm claimed deduction in 1957 for losses
of materials and supnrlies which it considered obsoclete
unserviceable and ummsable, - The competance =nd credi-
bility of petitioner's Chief Engineer, who testirled
on the obsslescent condition of these materials and
mmu.mu;m In this circumstance, Ve
hold that the claimed deduction should be nllowed,”\ °

ll:ﬂ.ulr. deduction items, consisting of meterials
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and supplies written off in 1978 to 1960, were claimed
as losses arising from pillerages, wrong pricing,
shrinkage, and mainly frem fcilure to record in the
stock cards the materials end supplies that vere direct-
ly issued to Lhe requisitiocning departments of peti-
tioner, Hesponfent now 'umt.undl thet the materials
and supplies, which were issued without having been
entered in the stock cards, caunot h claimed as deduce
tion for losses under See., 10(d)(2) of the "everme Code,
but as expenses under Ssc, 30(a)(1) of the sanme Code
because they setually [ormed part of the diraﬁ or
indirect cost of mamufaeturing. Therefors, it is argued
. that this elaimed dedunctlion for losses should be dise
allowed, " |

/The losses erising from pilferages, shrinkape and
wrong prieing ure slearly deductible under Sec, 30(d)
(2) of ‘the Reverue Code, | Similarly, the claimed deduce
tions on materials and su plicas, vhich wvars directly
delivered to the various departments of petitionar
ﬂthntt_hnﬂn; been enetered in the stock cards, are
allowsble as expenses under See, 310(a)(l) of the same
Code thrtmmt'nr the eost of mamufacturing,

ohjﬂtln of respondent to allowing the
muu deduction of the matérials and suppiies, whieh
 were delivered ﬂtmt aumiponﬂin: entplog in the

stock card, merely becsuse the same carnst be jus-
tified as a deduction for losses, but as deduction
for sxpenses, is too technical, In fairness to the
taxpayer an item alnm as a deduction und;r

2914
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Seee 30(a)(2) of the Revanue .Code may, nevertheless,
be allowed s & deduction under Sec. 30(a)(1) 4f t
turns ui that its deduction is Justifled as an ex=
ponse, as in the case at bare |
As regards the third issue, respondent contends

that petitioner has undeclared income of P24,667.50,
representing 50/ of storage fecs amounting to P49, =
© 375,00 which vore eredited, in the journal voucher of
the Philippine Fiber Processing Compeny, to Assoeisted
Sugar, Inc,, a corporation jointly owned by petitioner,
mmmmmm.mmhmu
Central Co, Howaver, ml.thndm-n-ﬂ unt
statenent of account to ‘he Philippine Fiber Procese
sing Co, and this acecount was not entered in the books
of potitionor, Similarly, there 18 no evidence that
any of these owners received s eredit memo or notice
on the smount of the storage feess

//In this conmection, it may be stated that petie
tioner reported 1“Mﬂwﬁm-mm
besis, It is its right to receive its corresponding
portion of the storago fees in question which deter-
mines the inelusion of this portion in petitioner's
income., It is not necessary that potitioner receive
& credit memo op notice of the storage fees. And it
appearing that ﬁn&h receive its eorresponding
portioa of the storsge fees bogame fixed.ln 1999, the
anmmwm@q therefore,
hinlﬂlﬂuimumlhlm. Mpﬁtm
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is only one of the three owners of the Assoelated “mgar,
Ine.y only 1/3 of the sterage fees of :19,335.,00 should |
be reported as income of petitioner in 1959,

on the fssue of whetner or net the imposition of
fraud penalty is proper, it appears that the frand pemale
ty of 50f was imposed for the ysars 1957, 1998 and 1961
m-émtﬂmmmhﬂmaﬁhwzm
the unrecorded profits on the sugar shipment on the
8/8 "CULUCUNDIS,"”

‘In view of our finding that the bad debt writtem
off in 1957 is deductible and of the sdmission by rese
pondent, i his memorandum, that the writing off of
the bad debts in 1998 appears to be justified and that
the income on the sugar shipment should not be reported
in the fiseal ysar ended Septambor 30, 1961, the assess-
ment of S0f frawd pemalty should therefore be reversed,

Finally, petitioner asseils the imposition of
#% monthly interest on the defieiency assessment, The
logulity of the aetion of respondent on the imposition
of this monthly interest has been settled 1n Heald Lume
ber Co, ¥s.Commissioner of Internal fevenme, C,T.A. No,
1222, Mars’ 23, wherein we helds

"Af%ar a careful m:lhﬂuuai' the
quastion, ve are of the opinion that the

deeision of is more in accord

with law, (3 | assessment wes
made on November b{.n‘mm-ﬂm

tivity of "ep, Act « The nev law
is ore licgble to the

of the defic tax t petitiener
for the year 1953. Ve nk has
full power to provide for of inter-
ast on del taxes ch should

have been paid before the enactment of the
296
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hu praseribing payment of mttmt but
aesessed after the new lav hecaligcef'feo=
tive, ie cannot subseribe to the theory
of herein petiticnsr to the effeet that
to impose interest on deficiency inecome
tax for prior to the effectivity of
the new would have the effect of
the same retroasctively, which il
'net sanetionad by the laws l‘mmlr
interest vhich is sought to be sollested
has been computed from June 20, 1959,
the date of affectivity of the new law,
Thtdlmtinthntth-hu is sought to
pplied retroactively hes no legal basis.
lin also ﬂmtnl Asucarera Don Fedro ve
cmm

Internal “evenue, Celeia
0e 1273, Juno 15, 1964,)

In view of all the foregoing, we find petitioner
1iable for deficisncy income tax for the years 1957
to 1961 in the amount of V219,399.91, couputed as
follows? '

ot income por rotuwrn = « = « = = «F 46,131,97
m:mmmamu

(1) tion ~Phf 2,41
Tmm.-—h-i - - .
‘Etimu- - e e e e = o e e s

Incoune tax due thereon « « « = =« = : :5::
Lesg: Anount alresdy assessed - « =
DEFICIEICY TAX DUR » = « = o «f )2, CZasl
ae88 |

llll Tmh
tﬂ fire

lm{Mou 2,671,118

los
Total nma_i - :’- ekl

-
ntm--ﬁdﬂ---- - -
Income tax due thareon = « = « =
Lesst Amount glready assessed « =

DEPICIRNCY TAX DUR @ = = « =

297




L . DECISION =
CoTohe CASRS HOS. 1399 & 1406

“'15"

1939
Net Income per return = = = = = = =£1,300,886,56

‘ . Addt owvable deductions?
dntion «Phé,241,41
hﬂiunr
_ proﬂt) 1,226.
(3) ﬂhrut fons =
!.hl dm - - - e . .
m incoms = - @ m W e o W > ' 'Y *
Income tax due thereon o = « = ‘ 01,6'&3.66
Less: Amount already acsessed -

DAFICIENCY TAX DUR = = » =

t iR
RE AN

E

1960 | |
ot income per returnl « = « = « = «F 131,916, 5%
Adar lowable deductlons:
(1) Depreciation ~Phé, 241,41
(2) Fertilizer Ven-
ture = = « == 778.8%
(3) Boruses ~ - - 10,000,020

3
rom‘:“m ---bﬂ_-q
let InCotip » = » = = & w « = = =

mi nzﬁﬂy

moadals

Income tax due thereon « « = =
Lesst Acount already nssessed

DEPICIENCY TAX DUE = == = «

]
kR

L3

fot mmm------aa.m,éwqq

- m:l ti -H-G ala.u
ation
gi Fertilizer !

TM““M#**.&‘«-.-A
m‘“_-&-a-‘-- - - e w e »
Income tax fue thereon = « « « = = 612 <60
Lesst Amount already assessed « -~ =

DFIEIM?“W!:.--‘-W

AGORBGATE ANOUNT DUR & COLLECTINLA-E _219.390.81

F

WHEREFORR, the ansesaments ;ppnhl' from are
hereby medified, Petitioner is hereby ordered to pay
to respondent the amount of F219,399.91 as deficieney
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income tax for the yenrs 1957 to 1961, plus the corres-
ponding interest provided in Section F1({d) of the lieve
emue Cofia, If the deficleney tax is not paid in full
within thirty (30) days from the date this decision
hecomes fingl and executory, petitionar shall pay a
surehspge of five per cent (5%) of the unpaid amount,
plus interest at the rate of cne per cent (15) a menth,
computed from the date this decision becomes final
until patd, provided that the maximum amount thet may
be callected as interost shall not excesd the smownt
corresponding to a period of three (3) years. Without
pronouncenent as to costs,

80 0ADARED,

Quezon City, December 29, 1965,

Wf X
D, REYS8, SH,
Presiding Judge
1 CONCURS

W

ROMAN M, UMALI

© Assoelate Judre

Associate Judge Alejandro H, Afurong did not take

m




