.
-~ e

PEPURNLYE oF THE PATIPPIN
CHURT OF PAX & PEALS
QURZON. Cl1Y

VICTORIAS MILLING CO.‘ INC.,
i

retitioner,
-Vversus- CeleAe CASE Ho, 1106
/4
COMMISAIONER OF INTZRHAL “\
REVENUE, L
Respondent. ral
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This is in connection with the petitioner's
6lair for refund of compensating tax pald on its

e ccpetn.

various importations of sugar bags and materials

for sugar bags in the total amount of #158,269.61.
Petitioner is a domestic corporation engaged
in the manufacturas and‘salo of raw or centrifugal
and refined sugar and for this purpose owns and
operates a sugar mill or central in the munieipality
of Victorias, Oceldental liegros, and a sugar refin-
ing factory in the same munieipality. It imports
ready-made sugar bags or materials for conversion
Into sugar bags for its manufaetured sugar,
Previous to March 3, 1959, respondent had
exenpted petitioner's importations of sugar bags or
materials for eonversion into sugar bags from the
payment of advance sales tax and compemsating tax.
(See BIR Ruling 10°,.012, July 1, 1948, par, &,
"Petition for Review" and "Authority to Release Im-
ported Goods®, pp. 11-21, CTA ree.) In a ruling
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dated ara{ 3, 1952 (Sxh. 3, p. 27, CT4A rec.), the
regponfent Commiscioner of Internal fevanua hold

that lmported Jute bags used mg conlalners of sugar
s0ld locally are sublect to “he paymant of udvauoe
sales tax. fequests For reconsideratlon of Lthe raling
vero made, but to no avail, (®xh. 3, pp. 32-33, CTA
rec,)

From Ceptenber 7, 1959 to August 26, 1960, in-
¢lugive, patitionar p:ld o respondent, tirough the
Collesctor of Custons of Ilollo, eompensating tax en
importations of sugar bags and aaberlals fop sugar
bags ured as containeri af the suger mapafagtured by

t, (rar, 6, "Petiticn for Review".) rrctests and
claims for refoad of lie taux pald had been dvly filed,
bat respoadeat o=z not aeted on them up Ltc the pre-
sent, {(rars, 7 & 9, “Potition for Review"; par. 6,
"Answer',) Henee, liz present petition for refund
of the totsl sum of #157,269,61, with interest at
the itzgl rate frem October &, 1960, plus the coets
of suit, Respondent flled nd: answver setling up a
conntarclala in the sum of v 455,21, as defleiency
afdvangce salcs tax and surcnarge.

The prinecipal issue Lo be resolvau is whether or
not petitioner is llablle lor the advanca sales tax on
the importations in question under section iZ1io) In

relation to Bection 186 of the Revenue Code.
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in a prior casc, Vietorias !'i)ling Co., ina.
vs, Comni:sioner of Internal Revenue, CYT. Care No,
059, Maren 11, 1963, involving Lie same quesi.lon,
we ruled adversely arainst respondant, Ve gquotes -

"We note that both the petitioner
and the responlant are ln agreoment
that tha Tormer 1z not subject to tha
ecmpansating tax under Sectlon 190 of
the dational Intarnal Revenue Uonds,
Thls 1- 4due to the clear provisions
of sald section whileh state 1m part
that 'mamufoecturers, who are subject
to tax under section(s) x x z one
hundred elzghty-nine of this Title
£hall not be reguirad te pay the qu
hereln imposed where such commodities,
goois, wares, or merehandise purchased
or received by thec from without the
Falllppines x x x ara Lo be used in
the manufaeture or preparsticm of
apticles {or sale, barter, or exchange
and are to form part therecof'. llence,
ag ntated above, Lhe question to be
deelded in the case at bar, has nar-
rowed down to whather or not the peti-
tioner is subjeet Lo the advance sules
tax under Seectlon 183(b) (Sales tax on
imported articles) in relation to fec-
tion 186 (Percentage tax on sales)
both of the liatlonal Internal Revenue
Code,

"The petitioner contendg that
'the Collesctor of Customs of Ilelilo,
on baghalf of respondent, had erronsous-
iy and 1llegally eollectad from peti-
ticner x z x on various shipmentis of
eontainera luported froa abroad ax-
clusively for the use of sugar pro-
duecad by petiticaer for domestic econ-
sumptien, enlp-nlnting taxes in the
aggregate amount of ¥50,823,38 (later
reduced to only #66,9%9.79) on which
protests and elalms for refund were
filed with the sald Cellector of Cus-
toms of Iloilo', (Par. 16, Gecond
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Amended Petition for Review, K:. 193~
209, CTA ree,) On the other hand,
the respomndent maintaing that *'the
eontalners in question are legally
subjeot to tax, and x x x thet the
Collector of Customas of Iloilo, on
behialf of the respondent, falled to
gollect the sorrect and exact amount
of taxes legally due from the peti-
tioner, the latter belng liable to
the advance sales tax on its lmporta-

tiocns 1in question and ngsnsgalhﬂiggm;
In other words, there

78 ue from the petitioner, de-
flciency advance sales tax in the
total amount®' of #20,206,13. (Par. 5,
Second Amended Answer, pp. 21W=213,
CTA ree.)

“%e find the eontention of the
petitioner to be meritoriocus and in
accordance with law. The advance
sales tax which the respondient elaims
ghoulé havs been collected by the
Colleator of Customs of Iloilo under
Section 183(b) in relation to Section
186 of the Tax Code, instead of the
compensatiang tax unéer Seetion 190 eof
the same Code, 1s cscentially and
fundamentally a ‘perceentage tax on
sales’, It 15 payable in advance dy
the importer of articles imported for
sals, The landed cost plus mark-up
raprasent theoratlically the sell

" price of the imported mrticles. (Ma-
yon Motors, Tne, vs., Commisaloner of
Internal devenue, G.,i, Ho, L~15000
darah 29, 1961.) ind the payment ﬂy
Eho orter of the advance sales tax,
prior %o the release of the goods
from customs' custody is no longer
deemed a5 a mere ‘'deposit', subjeet
to adjustment when the goods are
actually seld, It 1s regarded as a
final payment, and not subjeet to
adjusiuent, irrespective of whether
or not the goods are sold fer more or
less than the value used in the eom-
putation of the tax pald before re-
leasa of the goods from customs,
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( 'enatc Comuerel=1 Corr. v:. Court
0. Tax b Daa 1!':’ ue s Woes L’]-!?a?!
Bept. 29, 195%; 59 of 2092)

"When the artleles /reo imported
for the ute of the importer, aad not
for =ale to cthers, the provisions of
Section 190 of (he Tax Code, nol bec-
tions 183(Dd) and 186 (cr 184 -aa 18%),
shall apply. Jald Jeotlon provides
in part as follows:

'Se0. 190, EggfgngaiLig Tax.-
A1) perscns raslding or doin

basiness in the Phillippinea, who
purohase or regelve {roz without
the Phllippines any commodities,
goods, wares, or merchandise,

X 2 X shall pay X x X A cOm~
pensating Lax egilvalent to Ghe
pnruantnfe taxes imposed under
thi- Title on origzinal transae-
tionz 2ffectsd by merchants, im-
porters, or manufncturers, sueh
tax to te a2ld before the with-
drawal or removal of sald cosmo-
«itles, goods, wares, or mercvan-
dize from the customhouse or tha
post office: x x x',

/7 “"1la short, the compenssting tax
{

L

shoul! Le eollected frow an lmporter
of goods Llmported lor the use by the
{mporter himoelfl, and not for the pur-
pose of selling the same to cther per-
sons. in cther words, the sales tax

- should be distingu.shed and differen-

tiated from the coupensating tax.
Tohey refer %o, snd affect diffeorent
taxmble transmctions, The firgt Lo
s tax on the sale of articles,
whether fuported or not, or the 'ftax
on sales', niud the other is the tux
on the use of artlicles ilamported nol
for sale, or the 'tax on use’,

“in the case at bar, the 'var-
ious shinment: of ccntainers (were)
imported (by the petitioner) from
abernad exelusively for the use of
sugar produced by petitioner', Thesa
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facts are clearly stated by the peti-
tioner in pereirsph 16 of its Second
Amended Petition for Review and ex-
pressly adultted by the respondent in
paragraph 5 of his Second Amended
insver, und restated by the respondent
in paragraph 11 of his Second Amended
Answer in alleging his counterclalnm.
Therefore, the petitlioner, as the im-
porter of the sugar bags in guestion,
is not l1:ble for the payment of any
advence 'sgles tax on lamported ar-
ticles' inasmuch as the said articles
were imported not !or sale to other
persons, but merely for the exclusive
use by &ho petitioner.

“joreover, to held otherwlse

and subjeat the petitioner tc the
'percentage tux on sales , ., '
would render invalid and of no effeet
the provisions of Seetion 190 of the
Tax Code which sdmittedly exempt the
petitloner herela Irom the payment
of the compensating tax. It should
ba nnted that the purpose of the
compensating tax is to place persons
parchasing goods from dealers doing
business in the Fhillppines on an
equal footing, for tax purg:aca with
those who purchase goods direct
fron without the Mlippiﬂﬂ. (P‘nﬂy
Electric Co, vs, Collector of In-
ternal Revenue, G.H. No. 1L-6753,
July 30, 1955) In other words, the
sompensating Sax 18 a sort of an
equaliger, to place casual rtera,
who are not merchants on equal foot-
ing with established merchants who

sales tex on artisles imported

them. (Borja vs. Collector of In-
ternsl Revenus, G.H, Ho. l-1213%,
Nov, 30, 1961) In effect, the com-
pensating tax is levied, assessed
and collected to take the place of the
advance sales tax on imported articles
which are not for sale, but for use
in the Philippines.

"Farthermore, the petitioner,

as the proprietor or operator of a
sugar central in Victorias, Hegros
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LOoL @lutal, 15 sabjest $0 Lue Nanue
feacturer's or miller's percentsge tax
Jreacribed Lu w2gtion 184 0. Lue tax
Code. Consequently, the vetitioner
le aR@uipt Lrow Lue paywans Ol w00
'aeroeninaﬂ Lix on sales' unuer tne
ahulass provisivag o. oeetion 1&5(“'
o the Tax Codn, wihleh read as fol-
lowss
'0@C. Adu, m_qta_c.ﬂm
nergoas nol subjest Lo pereentese
fax. AibD couwputing i(he tax ime
poged in Lectlions ene hundpred
elzhty-iour, one hunared eighty-
fivs, eno . hundred slizhty-rix,
Lrangagtions ia tha following
ecomundlilias shall be exelndadi
X X x ¥
"'a) .ptlieles subjeat to tax
dnuer soceticn one puncred eighty-
nine of this Code, '™
«@ find no walid recson to deviate from the =fope
mentionad raling.

Having raled that the importations of sugar
bags nr mat-pizlz for conversion into sopar dags
in guestlicon ure not sabjeet to advanes sales tax,
the respondent's eounterelalm for #49,459,21, as
deficlaney udvanea sales tax, mact necessarlly
fﬂil.

Fetitioner also prayed for tha award of
intarest on the refun’able amount and for conts
of sult, However, the petitioner falled to press
in 1ts memorandum 1ts olaims for the payment of
intereat and costs, and we consider this failure

as an abandonment of thess ¢laims, aoverthalgss,
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interest 12 not recoverable 1f the collection 1s
not attended with arbitrariness as in the lostant
easo, (0ibbe v. Coll,, i=~14166 & 1-14320, aprii
2%, 1962y Comm, ve Asturdes sugar Central, Inec.,
L-15G13, Dee, 28, 1961y Coll, v, /rieto, at al.,
(Reso.), 1-11975, —apt, 2¢, 1961,) And the Uovern-
mant fannot ba held 1llable for costs., (Coll. v,
Convention of Philippine Baptist Churches, et sl.,
L-11207, kay 19, 1961.)

AATPOLR, petlitioner Vietorlas Mililnr Co.,
lne, not heing li-ble for ths payment of the ad-
vange z1lcea tex on 1tz temortations of suzar bags
ar matarials [or econversion into contailners during
the period Trom Saptember 7, 1959 t~ augnst 26,
1960, respondent Commicsioner ”F’Lnﬁ“rhu1 evenae
is ¢rder:d to refund to petiticnsr the sum of

¥158,269.61. Without specisal pronovncesent sz to

eosts,
80 |
Quezcn City, June 21, 196:.
1 ]

I CURCUR:

TEQFTlA T, REYES, 8r,
Presiding Juage .
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