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OBLIC > e PHILIPPINES
-OURT OF TAX APPEALS Y A’
MANILA

REPUBLIC OF THE PHILIPPIMES,
Flaintiff,

MANTLA CIVIL
- Versus = CASE w, 13%66

JUSE HAZON and JAI-ALAT
CORFURATION,
Defendants,

E & » &« = & » » » & =« &= = o« )}

This is an action instituted by the depublic of
the Philippines to collect from defendant Jose Rizon
the amount of i 7I,022.62, as alleged Income tax due
from Haig Assadourian for the yesr 1946, including
surcharges and interests up te Uﬁlamr 31, 1951, and
from defendants Jose idazon and JaleAlai Corporatiem,
jointly and severally, the sum of .3C,080,00, exclusive
of penalties, surcharges and intsrests, as income taxes
due also from Haig ‘ssedourian, for the vears 1747 and
1948,

~ The ariginal complaint was filed with the Ceurt
of First Instance of Manila on January 0, 1952 solely
sgainst defendant Jose ilazen., On Jasnvary 16, 1953, the
plaintiff amended its complaint, including the JafeAlsi
Corporation as purty defendant, and asserting twe (2)
causes of action, M_Lnﬂmm the
plaintiff seeks to vecover from defendant Jose Razon
as attornevein-faet of rialg Assadourian, the amount of
#73,522,62 as the lattexr's income tax liability for the
year 1946, computed as of Decemver 31, 13501y and, ugder

the secend cause of astien, the plaintiif seeks to ree
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cover Jointly and severallvy from defendants Jese Razon
and Jasi-flai Corporaticn as withholding agents, the 1%
withholding tax amounting to P30,080,00, exclusive of
pengslties, surcharyes and interests, due on the income
received Ly Haig Assadourian for the years 1947 and
1948 pursuant to the provisions of 3ection 53 (b) and
{¢) of the national Internal Heveaue Code, In addition,
defendant Jose Hazon 1s sought toc be held liable for
the payment of the said sum of #0080 AL for being the
atterney-in-fact of Haig /ssadourian,
OUn February 6; 1903, defendant Jose nazon filed

his answer to the amended complaint. On July 23, 1953,
defendant Jai-/ilai Lurburatiun filed its answer teo the
amended complaint, with a cross=gclaim against its coe
defendant Jose llazon, who in turn filed, on August 1,
1953, his arswer to the crosse~claim. On April 6, 1995,
the Court of First Instance of Kanils rewanded this case
to this Court for finsl determination and disposition
pursuant to Section 22 of Hepublic Act ko, 1125,

 Anent the first cause of action, the following
facts were established: FHaiyg Assadourisn, a citizen
of Egypt, wis previously admitted to the FPhilippines
for permanent residence., (Exh. 2«Jose dazon, p, 42
CTA rec,) He was considered a legal resident of the
Philippines as of September 13, 1940 (Exh, l-Jose iLazen,
Pp. 40=-4]1 GI@ rec.), and resided in the Philippines frem
1940 to 1948, (Exhs. A & ld4-Jai-ilai, p. 470 UIX ree)
He had his residence at the University oi Santo Tomas,
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Eepaita 5t., ianila, and was the general manager of the
JageAlai Corporation., (Exh., l-Jesa Razon, p. 4u CTA
rec. )

With the intention of going to the United States
for rest and business, laig Assadourian filed, on Octee
bexr 19, 1945, an application for a re-entrv peruit with
the Bureau of Ilmmigration, stating in his application
among others, that the length of his proposed sbsence
in the Philippines was indefinite. lie was granted the
permit to reenter the Philippines as a non-lmmigrant,
with expiry cdate on Uctober 19, 1946, whic) wes extended
for another year ending on Cctober 19, 1947, (Exh, 2
Jose Razon, p. 42 ClA rec,)

On March 4, 1946, a certain Jeck Lecrge, xesiding
at 529 Aviles, manila, executed » "Gueranty” (Exhs, Je
Jose idagon & 4=Jai Alai, p. 215 BIA rec.), assuming the
tax responsibility of Haig Assedourian and bLinding hime
self "to pey such internal revenue taxes, surcharges and
interests as may be found to be due from him" (Haig
Agsadourian) prior to his departure or during nhis absence
from the Fhilippines.

Cn March 5, 1946, Haig Assadourfan filed an applie
cation for a tax clearance certificate (Exhs. A & ldeJai
Alai, p. 47 BIA rec.) with the Bureeu of Internal Revenue,
stating among others, that he was leaving the Fhilippines
for the United States on March 8 or 9, 1745, and that for
the purpose of iiling his tax returns, paving and conpro=-
mising taxes that may be assessed against him cduring his
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absence, he has appointed defendant Jose Razon, On the
same day, HMaig Assadourian was fssued Tax Clearance Cere
tificate No. V=2757 (Exhs. 9eJai Alai & 12«Jose Razen,
Pe 94, BIA rec.,) on the strencth of the guarsnte signed
by Jack Goeeorge. (Exh, 7-A Jose Ramon, p. 257 LIA recs)
e departed tn 1946 and since then he never returned te
the Philippines. lHis last known address is Les Angeles,
California, Y.5.A, [Exh, ¥, p. 57 CTA prec,.).

Luring his stay in the Philippines, Haig Agsee
dourfan did not engage in trade or business., However
his wife, Mrs., Valantina Agsadourian, was a partner In the
asiness firm known 28 Alaska Ice Cream Factorv (Exh, Z,
Pe 483 LIA rec.). He had.neo prépu:un. real or personzl,
except the 100 shares of stock Im the Jai-Alai Corporae
" %4ion snd another 10U snares in the name of his wife in
the same corporatien., (Exh, Y, p. 184 3IK rec,)

Oon March 1, 1947, Jose Razon, in behalf of Haigy
Assadourian, filed sn income tax return for 1946 (Exh,
By Pe 469 BIR re:.), showing 2 net incomes of #1564,194,93
and giving as source thereof his salary and other incous
from the Alsska Ice Cream Factory, On the seme dav, Jose
Aagon, &s the “duly named attorney=inefact" of haily Assa~
dourian, wrote the Collector of Internal levenue (Exhe G,
Pe 466 BIA zec.), requesting approval of an installueat
plan for the payment ef the income tax liability dor 194G,
1941 and iv4é.

Un Maxsh 19, 1947 (Exh, U, pp. 466=467 Bia rec.),
the Leputy Collector of Aaternal devenue approvea the
ingtallwent plan for Lhe payment of the lyeu and 194l
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deficiency income tax of Halg Assadourian, but dented
the request foxr the payment of the 1946 income tax by
installment, and at the same time enclosed a tax 2ssess~
ment notice (Exh. E, p. 369 BIR zec.) calling for the
payment of 748,731.87. As the assessment was not paid,
the Collector of Internal Revenue, on September 13, 1948,
addresseu snother lettex to Jose Razon (Exh. F, pp., 46de
465 BIR rec.) 29ain demanding the pawment of the 1940,
1941 eand 1946 income tax liability of Haig Assadourfen,
which, as of October 15, 1946, was in the total amount
of F64,506,34,

Meanwhile, on Lay %2, 1960, the Ceollector of Internmal
Hevenue wrote 2 letterx \tu Jack Ueeorge (Exh, lé-Josc nazen,
Pe 187 BIR rec,), the guaranter of the tex lisviiities of
Haig Assadourian, demanding frem him the payment of the
194C, 1941 and 1946 tax liability of Halg Asgsadourian,
Since Jack George refused to pay the tax lisbility of Haig
Assadouriasn, the Celleector of Internal Aevsnue, on Januarcy
9, 1981, wrote the Soliciter General (Exh. 8eJjose Kazon,
PPe iﬂ-lﬂ’ BIA recC. )y reguesting that a civil action be
filed against Jack George, as guarantor of Haiy Assadourian
Lo collect the income tax liabilities for 1940, 1941 and
1946 of the latter in the total amount of ¢77,142.03 as
of November 21, 1950,

Subsequently, on July 3, 1951 (Exh, G, p. 463 5Ii
rec.), August 3, 1951 (Exh, H, p, 467 51i rec.), Septenm-
bex 28, 1951 (Exh, Y, p. 4%9 BIR rvec.) and December 11,
1951 (Exh, J, p. 498 BIR rec,), the Collector of Internal
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nevenus sent followsup letters to Jose nazen for the paye
ment of the assessed tax liability of llafg Assadourisne
According to the latest letter, Exhibit J (p. 458 BIR
TeC. )y the 1946 income tax liability of haiy Assadourian
amounted to »73,022,62 as of December 81, 1951,
| ; ' the follow=
iny facts ware established: In 1949, while Bii Bxaminer

varciso Hosales was examining the books of the Jaiwnlag
Corporation for fncome tax purpuses, i@ Cane across an
indenture (Exh. Ky ppe ST=b84 LI rece) executed between
Haty Assadourian and the JafeAlal Corperations It ap~
pears from this indenture that on aAugust Do 1947, the Jaie
Alei Coarporation, duly representsu by jits Viece=Freeident,
Joss Hagon,y entered inte s contract in the Uity of Los
angelesy valiforniay Yesele with naly Asssccourian, s
manager of the Jai=Alal vorporation, whereoy the latter,
in consideration of the amount of «H0LOLOL0, knows
leaged full pavment of the latter's claim for management
percentage tees sorned for the vesrs 1946 to 19% and any
or all future clatues agelinet the Jaiealai Corporstion,
The payaent of percentage fees Lo Haig Assadourien was in
accordance wiith certain menagenent contracis, dated July
due 1939 and lovexoer I, 1940, with the Jaje'lai Corporae
tiong by virtue of which Haig Assadourian operated the
Jai«/lati Fronton, and which contrascts were to continue

up to the end of the vear 1900, but were tecainated oy the
indenture. rinalliv, under the teras of the tndenture, the
sun 0f FLANLLAU was to be paid by the Jai-nlaf Corporas
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tion in installaents as followss (1) #40,000.00 on ox
before August T, 1947; and (2) #20,000.,00 on or befers
the 20th day of esch month, beginning the month of Sept=
enber of 1947 up to and including the menth of April,
1948,

On the basis of the pavments to Haig iuadourim.
Examiner Hosales filed for Halg Assadourisn sn income tex
return for 1947 (Exhe L, p. 456 BIR recej Exh. 2eJat Alad
Pe 426 BIX rec.), showing the income of #120,000,00 and
another income tax return for 1948 (Exh. i, p. 450 BIR
rec.; Exh, 3=Jai Alai, p. 428 BIR rec.), showing an in=
come of #80,000.00,

Cn November 1O, 1%5. the Collector of Intarnal Ree
venue, wrote & letter to defendant JaieAlai Corporstion,
demanding the payment of taxes corresponding to 19 of
the amount of +20,000.,00 which it allegediv paid teo Haig
Agsadourisn and which it should have withheld according

to Section 53 (b) and (¢) of the Tax Code (Exh. N, ppe 450=

454, BIA rec.), enclosing therewith sssessment notices
Nos. AHelOGI-E2/47 and ARelO61e52/48 for the years 1947
and 1948, respectively, in the total amount of #30,080,00
(Exhes O & Py pp. 452 & 450 BIA rec.).

Cn Hovember 22, 1952, J. Lesurea, in behalf of
the Jai-Alai Corperation, wrote & letter (Exh. e
Jai Alai, p. 328 BIN rec.) to the Collector of Ine
ternal devenue, requesting the latter to reacind the
agsessment on the ground thet, owing te the finan=~
cial inability of the Jai-Alajg Corperation “to pav the
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purchase price to ir, hisiy Assadourian, decided to siub=
rogate its rights to one of the stockholders of the Corp=
oration, Jenator Vicente Madrigal® snd "instead of the
JajeAlag Corporation paving for the price contractad,
Senator dedrigal paid the agreed price to the legal ree
presentative of Mr. Assadourian, who was then in the
United States”.

Gn Decembar 19, 1952, a sinilar letter of demand
(Exhe Uy PPe 447=448 BIL rec.) was sent to Jose Hazon,
enclosing the same assessment notices for the vears 1947
and 1948, in the total amount of #30,080,00 (Hxhs. i & 5,
Ppe 444 4 443, BIR TECe)s

Acting on the informetion contained in the letter
of J. Laureay, the Collector of Internal hevenue, on Deg-
enber 29, 1952, wrote a letter (Bxh, 1%9=Jai Alat, ppe 355=
336 BIR rec.) to Vicente Madrigal, 2ssessing and demanding
from him the pavment of the withheolding tax in the amount
of + NgUHDHU on the *ROLLOLU he paid to Haie Assadourian
for the years 1947 and 1948 and which he should have withe
held parsusnt to Section 53 (b) and (¢) of the Tax Code.
deanwhile, on January %, 1953, the Gollector of Intaernal
Kevenue wrote to the Solicitor UGsneral, reguesting the ine
clusion of Vicente Madrigal as party defendant in this case,
(Exh, 13eJai Alai, p. 339 BIA rec,)

On Jamuary We 1993, J. Laurea, tnis time acting for
and in behalf of Viceute Nadrigal, wrote » letter (Lxh.
beJal Alal, pe 442 BIR rec.) to the Collector of Internal
Asvenue in connection with the letter of desand dated Dec=
enber 29, 1952, claining among others, thet as "Senalor
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dadrigal has made the payment of the purchase price of
the right to the legal representative of Mr, Agssadourian
in Manila®, he is not liable for the payment of withe
holding tax.

Anent the fixst cause of action, the only fssue
to be decided is whether or not defendant Jose Razen 1is
the guaranter of Halg Assadourian's income tax liabilfity
for the year 1946, Legasndios the sscond csuse of setio
the issues are (1) whether or nct defendants Jose Razon
and Jai=Alai Corporation are liable es withholding sgents
under Section 53 (b) and {¢) of the Tax Code on the amount
paid to Haig Assadourian Uuring the years 1947 and 1948,
and (2) whether or not defendant Jose Razon is liable »e
attorney=inefact and éuarautew of Haig Assadourian for
the withholding tax due an the ingcome recsived bv the
latter,

We shall resolve these issues in the order they ap~
pear under the two causes of agtion,

¥With regard to the issue under the firet cause of
action, the plaintiff maintains that defendant Jose fazon
is liable as guarantor for the payment of the 1944 ingome
tax of lHaig Assadourian, Upon the other hand, defendant
Jose Hagzon contends that he was not the guarantor of Haiy
Agsadourisn., It should be noted that, as far as could
be gathsred irom the allegations in the smended compleint,
defendant Juse nazon was never sued #s a guarantor.
But, it is alleged that defendant Jose Hazon is the attor-
nev=in~fact, who is charged with the obligation to pav
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and compromise the tax liabilities of Heilg Assadourfian
during the absence of the lattexr, On the basis of this
allegation, platntiff now seeks to hold the said defene
dant Jose Razon personally lisble for the tax liabilities
of Haiy Assadourian,

The plaintiff, reslizing the futility of holding
defendant Jose Hazon personally lisble as attorney-ine
fact ior Haly Agsadourian, fimally abandoned its stand.
Instead, 1t now seeks to bind defsndant Jose Razon te pay
as guarantor solely on the basis of the evidence that, as
shown in the application for a tax clearance certificate
filed by Haiyg Assadouriang the lastter has appointed Jose
m::un.as his sttorney=inefact, charged with the duty and
ebligation te pay the taxes which mav be assessed against
hinm,

‘ Pefendant Jose iazon admits that he is the attorneyw
ine-fact of laiy Assacdourien for the purpose of filing the
income tax returns, paving and compromising the taxes of
the latter (Pax. 3, rirst Cause of Action, Amendea Com~
plainty & paxe 1y First Cause of Action, Defendant Jose
Razon's Answer) see Exhss A & 14, b, 470 BIR rec.). Aside
irom this adaissiony a contract of agency between Hafy
Assadourian and defendant Jose fiszon can alse be reason-
ably implied from the agts of the latter in filing the
1946 income tax return: of the former and in his sudso=
guent acts of representing himself 2s attornev-in-iact to
the Cellector of Internal Revenue. very, there is no

evidence showing that the stope of the agency includes
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the obligation on the part of the agent, Jose dazen, teo
pay the tax'nahiutu: of Halg Assadourian, and be pere
sonally liable therefoxr in the event of nonepayment by
the ltttn-.\?/ ducn less was there evidence to the effect
that deienddnt Jose Aazon cbligated himself, as guarantor,
to pay the tax liabilities of Halg Assadourian, Hence,
we are of the opinien and so held that defendant Joss
fazon is not liable for the income tax lisbility of Haig
Agsadourian toxr the year IMJ

vie shall now come to the determination of the twe
issues under the second cause of actiion which we shall
discuss Joiatly. ! :

It should ve noted thet in order that an income may
be subject to withholding tax under the provisions of
Section 33 (b) and (¢) of the Tax Code, the following
requisites mast be present: (1) The income mus t be fixed
or determinsble annual or perfodical; {?) the ingome must
be derived from sources within the Philippinesy and (8)
the income must be paid to 2 nonresident slien individual,
net enpaged in trade or business In the FPhilippines and
not having an offfice or place of business thu'ﬂa-]

There ts no dispute that the amount of FEG,000.,L0 -
paid to Hailg Assadourian was an incowe and had its sources
in the Philippines. The said smount was fixed, definfitely

pre-determined and paid to him by installment in ageordance

with a contract. The onlv guestion to be consfdered in
order that there should be withholding is whether Haig
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Assadourian 1s & nonresident alien, not engaged in trade
or business in the Philippines and not having an office
or place of business thnzt!&

To our mind, Feig Assadomrian is under the law a
nonresident alien. A nonresident slien s defined as
*an individual whose residence is not within the Philip-
pines and who 1s not a citizen thereof". (Sec, 84, Tax
Code, ) Haig Assadourian ie @ citizen of Egypt and since
he left the Philippines in 1946, he has been a resident
of the United States. Under Section 84 of the Tax Coda,
he is & nonrésident ef the Philippines. Haig Assedourian,
having left the Phtlippines in 1946, und has since not
returned, at most, we may considaer him for tax purposes
ags A reaidant alien during the vear 1946 (see Walter J.
Baer v. Conmissioner of Internal Revenue, 6 7C 1195},

There is no evideuce that since he departed from
the FPhilippines in 1946, haig Assadourisn hss engaged
in trade or business in the Fhilippines, noxr maintained
an office or place of business hexre. The income of F A0~
CU0LO0 having been paid to a nonresident alieng withholde
ing of the tax due thereen is reguired by law,

The reccrd shows that the # W0 WUL.0L was peid to
Hailg Assadouxian in the following manner: =40 000,00 was
pald by the Jai=Alai Caxrporation direct to Maig Assadourian;
A0 ,,000.0C was paid by the JaieAlat Corperstion threugh
Jose dagzony and # 10,000,00 was paid by Vicente sadrigal
also through Jose Hason. bLuring the years in question, it
is conceded that defendant Jose fazon was the Vige<iresident
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of the Jaienlai Corporation, #When the payments were
made by the JaieAlal Corporation, and then by Vicente
Madrigal through defendant Jose Razon, the latter was
then scting merely as their agent in the delivery of
the payments to Malg Assadourian, Being the personal
representative of the JaieAlai Corporation and Vicente
Madrigal, defendant Jose Razon was but an extension of
thagr personalities. The acts, therefore, performed by
the agent, the herein defendant Joge Hazon, in receiving
and then transaitting the payments to Haig Agsadourien,
were, in legal conto:ﬁ:ht.lan. as 1f personally done by
his principals, JefeAlai Corporation and Vicente xadrigal.

~

/uw. nor in legal posses~
sion and control of the income, defendant Jose Razon was

not bound to withhold the 12K tax on the amounts paid to
Haig Assadourian, He c¢en not also be held liable as ree

sident esgent or guarantor of Maig Assadourian. The amounts
paid by the Jai-Alai Corporstion =nd Vicente ladrigal were
in their legyal possession and control before their ree
ceipt by Heig Assadourian (Tonopeh & T, A. Coe. Lté. Ve
Commissioner of Intexnal Revenue, 112 ¥ 2 970, 972), and
the payments made were pursuant to the obligasticn of the
JajeAlai Corporation under a contrset {Korfund Co., Inc.
ve Lomuissioner of Intexnal Revenue, 1 TC 1180). Hence, de-
fendant JuimAlsi Corpovation and Vicente Madrigsl were
constituted ss withholding sgents under Section 53 (b)

and (¢) of the Tax Code and requized by lew to withheld
the 135 tax on the amount each paid 2o Hailg nnadwzun{]
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Defendent Jai~Alai Corporation ¢an not bs held lisble
for the pavaent of the withiholding tax on the amount
paid by Vicente Madrigal becsuse it did net have pose
soession and control over seid amount., ({(Tonepah Coe., Ltd,

¥, Commissioner of internal Revenue, SUprsj %. &. branch

. Ve Gommissioner of Internal Hevenue, 368 L1A 1139, ll4de

1145, )

Hence, defendant JaieAlai vorporation is liable to
pay the 124 withholding tax onlv on the amount of #80,006.,00
which It actually paid to Haig Assudourian, And as Vicente

Madrigsl was not ineluded as party defendant in this case,

he can not be adjudged to pay the 1% withholding tax on
the amount of 71 L0ULU which he paid teo Haig Assadourien,
In connegtion with the defense of defendant Jaie
Alni Gorporation thet the right to collect the tax has
already pressribed, the regcord shows that it falled to file
a withholding tax return for % mt of ¥80,000U0 patd
to NMaiy Asssdourian in 1947, V For its omfssion to file »
withhwlding tax retuen, Section 33%{c) of the Tax Code,
which provides that *a pruceeding in court for the cole
lection of such tax may be begun without assessment, at
any time within ten years after the discovery of the x x x
omission”, should be spplied,] The fatlure to file @ return
wag discoverad in 1949, during the investigation conductsd
by 8L exaniner Narcisco HAosales. The judielal suit was
inttiated on January M, 1953 when the Jagealai Corporation
was included as party defendant in the amended complaint,
Cnly 4 years elapsed from the time of the discovery of
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the omiseion to file a return to the filing of = Judicial
action againe? the Jai-alai G&matim. congeguently, the
right %o jJudicially collect the withholding tax hizs not
prescriued,

FOR THE FURE L ING COhelUEAATIVNS, deiendant Jate
Alei Corporation 1s aereby ordered to pav to plaintiif
Aepublic of tha Philippines the amount of ¥1l2,000,00, re-
presenting the 12v withholding tax on toe aacunt of
#B0 000,00 it paid to laiy Assadouriai, plus surcharge,

¢computed ag follows.

Amount patd in 1947 to Haig
Asgadourian by Jai Alai

COTDOLAtION conccnsssssesssnsse W
136 Withholding tax tHereon ..e. ¥ 9,600,400

79 Surcharye ior failure to
file withholding tax

THLULN sanvsvsccescsassves . Lol

TUTAL NICUKT DUE seeesccssesosee

The complaint filed oy plaintiff Hepunlic of the
Philippines insofar as it affects defendant Joge Hazon
and the cross=¢lain filed oy dafendant Jas-Alai Corpora=
tion against defendant Jose dazon are hereny disaissed

for lack of marit, #ith costs againgt defendant Jaie-Alai

LCorporation,

S0 ORDERLL,

Manila, fwgust 4, 1960,

e on

Fresiding Judge

" parm 1T

Associate Judge
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