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two (2) years from the close of the taxable quarter when the
importation or purchase was made.

In the recent case of Commissioner of Internal Revenue vs.
Mirant Pagbilao Corporation (Formerly Southern Energy Quezon,
Inc.), 565 SCRA 154, the Supreme Court settled the issue on the
reckoning of the prescriptive period and the applicable
provisions of claims for refund for input VAT, as follows:

XXX XXX XXX

Evidently, Section 112(A) of the NIRC of 1997, as amended,
clearly provides in no uncertain terms that unutilized input VAT
payments not otherwise used for internal revenue tax due the
taxpayer must be claimed within two (2) years reckoned from
the close of the taxable quarter when the relevant sales were
made or capital goods were imported or locally purchased
pertaining to the input VAT, regardless of whether said tax was
paid or not. The reckoning frame would always be the end of
the quarter when the sales were made or capital goods were
imported or locally purchased, regardless when the input VAT
was paid.

In this case, petitioner is claiming for the input VAT
accumulated from Jar iry 1, 2005 to October 31, 2005, hence, the
counting of the two (2) year prescriptive period is, as follows:

Last ra claim
Period covered Reckoning date (both administrative &
judicial)
January 1 to March 31,
2005 March 31, 2005 March 31, 2007
(First Quarter)
Ap(réle zotg 5‘8593??;3\005 June 30, 2005 June 30, 2007
July 1 to September suv,
g 2005 Septezr(l)l(l)ase r30, September 30, 2007
(Third Quarter)
October 1-31, 2005 Nacambar 31, 2005 vecember 31, 2007

Records show that petitioner filed its administrative claim
on December 21, 2006 (Exhibit “B”) and the present Petition for
Review on April 18, 2007. Clearly, petitioner’s administrative
claim for the first three (3) quarters of 2005 and for the month of
October 2005 was filed within the prescriptive period of two (2)
years. However, petitioner’s judicial claim for the first quarter of
2005 was filed out of time. Therefore, petitioner is barred from //
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claiming refund of its input taxes for the first quarter of 2005 in
the amount of £18,738,140.02 due to prescription.l

On the other hand, in its Amended Decision dated September
16, 2010, the majority of the Court in Division disposed of as follows:

As previously ruled in Our original decision, petitioner’s
administrative claim filed on December 21, 2006 (Exhibit “B”)
was filed within the prescriptive period of two (2) years,
pursuant to Section 112(A) of the NIRC of 1997, as amended.
However, the issue now is the timeliness of petitioner’s judicial
claim.

In this regard, even if the instant claim was filed prior to
the effectivity of R.A. 9337, the same is still covered by Section
112(D) of the NIRC of 1997, as amended, which provides:

XXX XXX XXX

Pursuant to the above-quoted provision, the
Commissioner has 120 days from the submission of supporting
documents to decide the claim for refund. In case of full or
partial denial, or inaction, the taxpayer may appeal to this Court,
within 30 days from receipt of the decision or from the lapse of
the 120-day period.

Considering that petitioner filed its administrative claim
on December 21, 2006, the Commissioner had until April 20,
2007, within which to decide petitioner’s claim for refund.
However, records show that petitioner filed the instant Petition
for Review on April 18, 2007, when the Commissioner’s 120-day
period had yet to expire on April 20, 2007. Clearly, petitioner
did not wait for the lapse of the 120-day period prior to the filing
of its appeal with this Court. As a consequence thereof,
petitioner’s judicial claim was prematurely filed, since
respondent was not given the full opportunity to decide
petitioner’s claim.

It bears emphasis that the filing of an administrative claim
with the Commissioner is a condition precedent to the filing of a
judicial claim for refund with the CTA. Thus, failure of
petitioner to comply with Section 112 (D), particularly with the

1 Rollo, pp. 84-88.
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120-day period, is tantamount to non-exhaustion of
administrative remedies. onsequently, this —ourt should not
have entertained the Petition for Review.2

Nonetheless, it is my considered view that 1 itioner filed its
administrative and judicial claims well within the prescribed period.

Based on the records of the case, petitioner filed its value-adde
tax (“VAT”) returns on the following dates:

| eriod Covered iled
1st Quarter of 2005 April 25, 2005
2nd Quarter of 2005 July 26, 2005
3rd Quarter of 2005 Oxtober 25, 2005
| October 1 to 31, 2005 | November 71, 2005

Petitioner then f »d its administrative claim with respondent
for refund of unutilized input VAT on December 21, 2006.
Subseq :ntly, it filed a Petition for eview with the Court on April
18, 2007.

Concurrently, this Court in not a few instances ruled that the
two (2)-year prescriptive period for filing a claim for VAT refund or
tax credit should not be counted from the close of the relevant
quarter, but from the date of filing of the pertinent return, for it is
only during that time that the VAT liability or refundability can be
" >termined.3

Further, in the computation of the two (2)-year period, a year is
equivalent to three hundred sixty five (365) days, regardless of
whetl :itis aregular year or a leap year.*

Therefore, petitioner had until the following dates within
whic . to file its claims, viz.: for the period covering the first (1st)
quarter of the taxable year 2005, until April 25, 2007; >r the period

2 Jbid., pp. 65-66.

3 Atlas Consolidated Mining and Development Corporation v. Commissioner of Internal Revenue, G.R. Nos.
141104 & 148763, June 8, 2007.

4 National Marketing Corporation v. Tecson, 139 Phil. 584 (1960), citing People v. Del Rosario, 97 Phil 70, 71 /
(1955).
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