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This 1s an appeal from & decision of the respone
dent Collestor (now Commissioner) of Internal Revenue
as gontalned in his .lo_ttlr of Septender 9, 1955 to the
petitioner holding the latter liable for the payment
of the sum of 423,19 as transportation sentracter's
fixed and percentage taxes and surcharge covering the
period from January 4, 1949 to March 8, 1952; the amount
of F6,347,80 as deficiency building contractor's fixed
and percentage taxes and surcharge for the peried from
Janwary 16, 1948 to December 31, 1952; and, the sun of
#2,404,74 as transportation contractor's percentage tax

~and surchazge for the period from February 11, 1949 te

December 31, 1952 or a total of V1 9,170.73 exclusive of
the sum of »200,00 as penalty,

- As pregards the first amount of F423.,19, we find
it unnecessary to pass upen it in review the petitioner
having sbandoned his appeal with respect to this particue
lar item with the express admission of his counsel (Exh,
6=/iy po 81, BIN rec.j p. I, Memorandun for Petitioner
appearing on p. 107, CeTehs rec,) that said assessment
is regular in every respest and in agcordance with law,.
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Likewise, it could be implied from paragraph &
of the "Stipulation of Facts" of the parties that the
petitioner has also sbandoned his appeal with zespect
te the third assessaent of #2,404,74, the petitioner
‘having agreed therein "that the sole issue to be deter-
mined Is whether or net petitioner's receipts derived
in connection with these contrects denominated as ‘/'Pu-
quias Contracts® axre subject te the contractor's per-
cantage tax ss prescribed in Section 191 of the lational
Internal Revenue Code."

The memorandum of the petitiomer itself shows that
the discussion has been focused solely en the second
assessment of #6,347,80 }omlmtm the fixed and per-
centage taxes sad surcharge as building contractor ime
‘Posed by Sections 182, 183 and 191 of the National Im~
termal Revenue Code, Ve shall, therefore, limit the ree
solution of the case to the latter amount of +6,347.80
which £s the enly item in controversy.

Here axe the basic facts as agreed upen by the
parties:

*ls That petitioner is engaged in the
business as transportation and suileing con~
trastor in Masbate, Masbate; while respondent
gs the Collector &f in ievenue and has

his office at the Department of Finance Duilde
ing, Manila, Philippines;

"2, That respendent has demanded froan

petitioner the payment of the sums of 1423,19
and $2,404,74, or a tetal of #2,827.93 as do~
ficiency transportation sontracter's fixed and
percentage tax and surcharge, snd the sum of
pesecabige Gl fnd Guvibmyey plys the Sum ¢f
percen surc o plus sum ©
#200,00 ss penalty, or 8 total of #9,378,.73,
computed as follows:

As Ae Transpertation Contractor -
» 17 !7
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of 15,103,822 was reduced to #9,375.73y

“4e That the aforestated assessment of
$6,347.,80 representing building contractor's
tax 1s based on individual contracis entered
into by and between the District Englineer of
Masbate, Masbate, and petitionar, sample
M of which are found on pages 40, 41,
42, 43, 44, 4D, 46, 47, 48 and 49 of the BIR
Tecords)

“8, That these pontracts are denominated

'Pacquiso Contracts’, which are distinet and
| separate irom esch other;

*6, That the sole issue to be determined
s whether oxr not petitioner's receipts de-
zived in connection with these contracts deno=
minated as 'Facquiao Contracts' are subject te
the contractor's percentage tax as prescribed
in section 191 of the National Iaternal Hevenue
Code; and

*7¢ That the parties he; reserve their
rights ;I present further mnm oral
or documentary evidence in of their

respective causes.” (Stipulation of Facts,

pp. 84-86, CTA rec,)

In additien, the petitioner Introduced the deposie
tion of Mp. Hilarie Fulido, Pistrict Englineer of Masbate
duning the years 1949 te 1952, to show that the petitioner
Rafeel Gerona as "Paquiso Contractor" of several public
seheol buildings erected in sald province after the lie
bepation was under the supervisieon and control of the
Distrist Engineer of Masbate., The petitioner alsc sube
mitted a8 additional documentary evidence, Fxhibit A,
whish gonsists of a blank form of 2 standard Government
contrect) Exhibits 5, E, Eel and He? which are his "Fae

quiao Centrasts” with the Government now In question,

65



= --——'\-_\_ -

DECIB ION »
CeTeAe CABE NO, 203

and, Exhibits G, D te DS, consisting of certified true
copies of the official communications authorizing the
mum'mmcm'mhmwum
petitioner hll"h-

rg wum by the parties In thefr "Stipulse
tion of Factis™ quoted above, the only tssue 10 the pre-
son: appeal 1s "whether or not petitionez's receipts
deztved in connection with thess contracts denonlnated
as *Pacquias Contracts' m nhjﬁt to the contractor's

pexsentage tax as prescribed 1n Section 191 of the Nae

tional Internal Revenue Gode,"
The pertinent paovisions of Section 191 of the
Tax Code read as follows:

T
“tumn. and :thu conssruction werk «a-
tractors; x x x shall pay & tax equivalent to
twe (thwee Rax conkumios theix grose
rece 8y XX Xx x"

The petitioner admits that he 5 2 bullding cone
tractor but contends that a8 regards his gross recelipts
derived from his '“"Paquiso Contraets® of several public
works projects :I.n*Hnlutt. he 1s not subject to the cone
tractor®s tax. The petitioner claims that a2 "Pgquiame
Geatractor® 1s not m“Independeni Contractor® and there-
fore not within the meaning and purview of the words
*buidding x x x and other construction work contractors”
as used In Section 191 of the Matfonal Internal fevenue
Code,

g4
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On the other hand, the respondent contends that
the question of being en independent contracter {s fmeo”
materfial and maintains that it is enocugh, for purposes
of the contractox's tax prescribed in Section 191 of
the Tax Cede, that a person is engaged in an eccupation
specifically enumersated in said section, And moreover,
the respondent argues, assuming for the sake ¢f argument
that the question ef whether the petitionexr is an inde~
pendent contractor s material in deciding this case,
the petitioner 1s in truth end in fact an independent
sontractor, and therefore should be held liable for the
contractor's percentage tax.

Without necessarily deciding the question of whee &
ther or net petitionexr's being an independent centractor
is material %o the decision of the instant case, we shall
proceed to consider the question whether er net the pe~
titioner herein is in fact an “"Independent Contracter® as
zegards his “Paquise Gentrects® with the provineial gove
ernment of Masbate in the construction of several publis
works projects.

We have carefully examined the principal terms and
conditions of the "Paquiaec Contracts" entered inte by
snd between the petitioner and the provincial gevernment
of Masbate (pp. 40-49, BIR vec.) snd we have srrived ot
the conclusion and so hold that the petitionexr ascted as
an independent contracter in the performance of said
*Paguiso Contracts”, In the first plase, "Paguiao®
or "Pakyawin" as the contracts were appropriately deno~

-
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minated by the parties strongly indicates that said
contracts were intended by the partiss te be for &
lump sum, Ve 2lso note thet each of the “"Paquise
Centracts™ in question is 8 centracy for & plece of
work whereby the petitioner vound himself to executs

& piece of work Tor the PFrovincial Governnent of Nagse
bate, in mu&!ﬂtiuu of a2 certain price or compensa-
tion, (Art. 1713, Civil Code of the Phil.j Chartered
Bank ve, Coenstantino, 56 Phil, 717.) And the ¢ircume
stange that the person employed undertakes to pexfomm
the stipulated work as a whole for a specifie sum 1s an
indication of an independent contractor reistionship
(27 Am, Jur., Independent Contractors, Sec, 13) and the
sontractor §{s an indersndent contractor (Fadilla, Civil
Code Annctated, Vel. 4, p. 1/2, 19tc Edition),

The firet genercl cond tion pwovides that "all
work x x x shall be constructed in accordance with the
plans and spec!fications, coples of which are on ille
in the office of the Uistrict Engincer x x x and chenges
from the plens and specifications shall not be valued
unless approved by the District Engineer In weiting."

A stipulstion that the work shall be done in accordance
with the plans end specifications furnished by the em~
ployer does net destroy the Lindependense of a contract
(20 AJL.R, @4), 1If such stipulation does not affect
the Independent status of the contractor, we see no valid
zetsen why a conditien that changes fﬁm the plans and
specifications shall not be valld unless approved in

i 82
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i writing by the employer should make the contracter less
v independent in chazacter. o
¥ The second general condition states that the "Pae
L3 quise Gontracts® may be cancelled "ff in the opinion ef
\ the District Engineer the work is not being done in
¥ sscozdance with the Instructions, conditions, plans
!,. snd spesifications or is unnecessarily delayed and will
. aet be completed within the stipulated time" snd the
next condition provides that “the failuge of the cone
txaetor to oxecute the work in accerdance with the terms
X thereof, or his abendonment of the same, will be suffie
siant cause for the cencella2tjon® of the *"Faguiaoc Cone
tracts”, ; | |
The rule is that the provision in & contrect that
. the employer has the right to see to it that ths work
f is done in sccordance to the plaas and specifications
does not operate to create the relation of mastex and
sexvant between the employer and those engaged to work.
Nex 4s this rule altered by the fact that the saployer
may step the work which 1s not properly done, or is not
pexformed In accordance with the instructions of the
.. employsr., Such provisions sre frequently contained in
" Bufdding or construction contrects., (27 ‘m, Jur,, Ine
dependent Contracters, Sec, 9,)
The fourth genersl condition is that the “"pagulae
sontractor shall without fail pay all his laborers their
\ Just dues within twentyefour (24) hours from the time
\“ mehey 15 paid to him by the Covernment," This stie
pulation of the contract under review is another indi-

a » 83
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cation that the petitioner herein is an independent
contrector. As a gensrel zule, independent contractors
furnish the labor (27 Am. Jur., Independent Contractors, .
Sece 125 588 Pe 41, teten,) and the scircumstance that the
wages of the laborers ave pald by the contrector himself,
shows thot the contrector is net & mere servant but an
independent contwactor. (27 Ame Jur., independent Cone
tractors, Sec, 16, )

, The measure of compensation for werk done Is an
important element to be considersd in determining whether
one is an independent contractor, And the fact that the
remuneration of the pexson employed is computed with ree
ference to the quantity of work perfozmed by him tends
to indicate an independent comtrector reletionship (27
Aae Jur., Independent Contractors, “ec, 13)s The presence
of this particular cizcumstance In the case at bar is evie
denced by the fifth contrectual condition that the “pay=
ment shall be uade semi-monthly based upon the quantity
of wonk completed, ten pox Sankua (1w) of the sum due
to.the contracter being withheld pending the completion
of the work."

Gonditions los, 6 and 7 of the ""Pa uiss Contrects®
under review also indicate that the petitioner herein is
an independent contrector, These sgreed terms of the
contract provide that "the acteptance of the work from
tise to time for the purpose of making partial paywents
% x x shall not be considered as a final acceptance of
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the work in question, neither shall it be construed teo
waive the rights of the District Engineer to reject the
whele or any portion of the work x x x or to require
the contractor to complete same in accordance with the
provisions thepeof, should the work be found to have
been constructed in vislation of any of the conditiens
of the contract, or have been destyoyed prior to the
final scceptance® and that “whenevex this contract, in
the opinion of the District Engineex, shall have been com=
Mlywnyhmﬁmmmnn-
hmmmmwrhwlrtﬁ
work and prepare the necessary voucher for the final
payment x x x" \

/ummmmm
mmmmmnu&mummﬁ
the employer only a8 to the result, Thus, a person em-
ployed to perform certain werk 1s not necessarily & mere
servant because the contract provides as in the case st
bar thet the work shall be subject to the approval er
satisfagction of the employer, Such & provision is not it
an assumption by the employer of the right to centrol
the persen smployed as te the details or methed of doing
the work, but 1s cnly o provision that the employer nay
see that the contrect is carried out accoxding to the
plang J(27 Ams Jur., Independent Gontractors, “ece 7)e

And furthezmope, the fact that the District Ene

mmmmmumm-@
if the same has been destroyed before It is finished

- ' : ij,
o 85
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finally sccepted, could only mean that the petitioner
uaMm. He assumes the zisk
whereas an opdinary workman, or a hired labozer is paid
for the labor he perfomms, whatever the result of the
work assigned to him, end even should it be destroyed
by scoident for he does not assume any risk. (Chartered
Bank ve, Constantine, 96 Phil, 717.)

Another important factor tending to show that the
petitioner is an independent contractor s the stipula~
tion 4n the ' "Paguiso Gontracts® for the peyment of lie
quidated dasages for non=completion of work, and thezee
fore considers time to be of the essence of the contract
(20 Ackeiie Mil)e This 16 provided for as condition No, 8
of the "Paquiso Contracts”, More specificaliy, the agreee
ment provides that “tine s an essentlsl featuze of the
contract® and that “upon failure to complete the said
contract within the tise stipulsted, the contractor will
be required to pay to the Covernment the sum of FIVE M
tm;wmm.—u-mmv/a ;
delay x x x in the completion of the contract®,
a person engaged to do & cextain work &6 a mere Seyvant or
hired labores, and not as an independent contractor, can
not be made to pay for liquillated damages for noneconplee
tion of the wark within the contemplated time for in such
a case the completisd or non~compleSion of the work is not
within the control of the servant or the unindependent

puleated conditlion under consideration {s another circume

* 86
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stance which shows that the petitioner is sn indepene
dent contractoer.

All the foregoing considerations as gathered from
the terms and conditions of the "Paquise Contracts®,
establish clearly and satisfactorily the status of the
petitioner as an independent contracter with regard te
the performance of the “Paquise Contracts® that he
entered inte with the provincial government ef Masbate.
Consegquently, he i» subject te the building centracter's
tax under Section 191 of the National Internal Revenue
Code which the respondent hepein seeks to sollect.

With regexrd te the testimony of Mr. Hilario Pulide,
Distriet Engineer of Masbate during the peried under re-
view, It shall suffice to state that Mr. Pulide merely
exercised the functions of the District Englneer 2s re-
quired of him by Sectfon 1911 of the Revised ‘dmingistrae
tive Code, and did not affect the essential character eof
the “Paquise Contracts® agreed by tnd between the petie
tionexr and the provincial government of Masbate, as could
be seen frem the terms and conditions of the said cone
tracts, A{ any rate, it must be noted thet, like the
ship's officers supervision over the stevedore's work
in loading snd unloading vessels, the supervisfon emere —
sised by District Engineer Pulido over the petitioner as
regards the "Paquise Contracts®, has nothing te do with
petitioner's tax liability under Section 191 of the Tax
Code, (Cebu Arvestre Service va, Collector of Inteznal
Revenue, 53 0,8, 2487.)
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WHEREFORE , the decision of the respondent appesled
from is heseby affirmed, and the petitioner 1s oxdered
te pay te the respondent the sum of #423.19 as transporte
ation contrector's fixed and pexrcentage taxes and sure
charges covering the peried from January 4, 1949 te
Mapch 8, 1992; the smount of 76,347,080 as defislency
building contreactor’s fixed and percentage taxes and
surcharge for the period irom Jamuarxy 16, 1948 to Dege
euber 31, 1902; and, the sum of »2,404,74 s transperte
atlion contrector's percentage tax and surcharge for the
pexied from Februsry 11, 1949 te December 31, 1952 or #
total of ¥9,175,73, |

With regard te the compromise penalty of »200,00,
this Gourt has ne Jjurisdistion te cempel the petitionex
Lo pay the said aweunt (Coliester of Internal Hevenue vs,
University of Sante Tomes, G, k. oy L=11274, November
3B, 1908), Nith costs against the petitioner.

o Unbkhil,

Manila, Magch 30, 1999,

Presiding Judge MARIANO NABLE did net take part.





