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Fetitionsr has spjealad to this Court from Pespend=

ant's decision, datsd Tacombar 2, 1966, helding 4t lis=

tle for defleiency cormprejal Lrolsr's percaniage and
aivancs Sales texes, surchsrgas, and eonpromise psnalty
smounting to »2%1,237,27 covering tha period (rom the
poried Jiuary 1, 19%% to June 30, 1962,

Fetitionss s & corporstios organiszed and existing
anfer the lavs of dreat Brilsin end Auly licensed to
transaet buaisess in the Puilippines,

Fotitionar’s bocis of aceoulits ant other pertinent
papars ware invesclsated for business tax parposss by
Ravenus Gzanminmer Ssnjenir Fornandas Pros Junuary 1,
175% to Jume Juy 1962, Ae % result tharesi, rvspond-
ant's exasiner ropo-ved ant recommented on Jar uary 20,
196% that a deliviency tax sscessmant of 2239,937.27

- be lssuad against petitdonsr,
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selin, on tiw -rnﬁ.‘imr'a regommaniation, respond-
ant 19susd Letter=tehand los She540, dated japlambar
: m. mmw an’ Assanding from petiticner
' pagnent of ¥239,237827 representing dsf fefercy eome
m hl'_l"l = reantage and advence sales taxes
| ﬂ.uv ¥2,000400 aa conprondse peraltys or a total of
7241523727 coverin: tha jariel from Jansary 1, 195
to June 30y 1962, eonputed =s cll.ﬂ:
i Sommmrelil croiare
V.V R+ 3%3%3' M m.'ﬁn

Totals ‘ FARTEs B | #516,698,
Lasas Tax 14 tnnuu-i:f:lld:i---ll"- B
Total WI pereantads LAX sovanes _

) Addy m lm-unﬂitqtlslu'cttt

' getel wum peresuiage tax & surclarge .m..tm,mn

ummcnt

Addy 2U4 maskeup m’.ﬂm
Mt e FERERY
Advanes Sales Tax .

LWesss Tax Pals

m mal leloney uiitmuunu-oyai-.tucivm.}-*

. e ', =
m:. M-:Jﬂt‘ ,.%ﬁ?
A “""" '
7¢ Adveanea fales Tax
mtmhﬂ -
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PECIAIOS =
OTA CadB N0, .ms 3
hm ﬁ'.itﬁ!li.'lblni'd“"mso
Total "Tiﬁm 'H'““ 5!1" !u 1in¢‘utm BT

rem. ‘OURT DJE AND mmm;! m.nv.ﬂ
Beleis 12

On Docambar 18, 196%y peticienar mum mm-'

ent an extension of 15 days £ ron "Iﬁ-h.t- 21y 1964
within m to protest the sald assessment, contsnde

ing that its secountent is L1l verifying the naess~
sary mrs for the e aravion e-u. a “rmf'mmmt
on the aforacaid usmﬂnh in ‘-luhﬂ 11y 198,
#!-lm Lrotas tad mmuth usmnt. urtnm!-
ing that 1t could not h hll.d lhhl.t for commarcial
Lrosor's jaréentaie tax on 1o, ¢om ensation and fm ra-
ummmtnmhmmm:mm-
‘ent's righit to ceress the scsessment in gqastien
covering ths reriod froin Jetivary s 195 to Getober 3o,
1999 has alrsady pruﬂﬂu msmni of the
Tax ﬂl!h

-m.3m~1j. 1965, respordent um- ware
rant of distraint sad levy egainst the proverties of
} tue nevetn petitioners On Tebruary 23, 1965, re-
spandent m rn- puum a letter ﬁqmtm
~that the sald warrsnt he held in sheyance until the
'-mmuanmm'newnrm 31,
1964 e finally resclved by respondents  On & laf -

""mumvmmm:,-m:m

mwmmtummmzp-nm 't
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.

'muuw&'amm and lavy b¥cause patie

tioner reguastad &8 extoms ion of tine to consalt and
sask the advice of 1ts tax consultant and/or ls/sl
coumsale | |

On Decasbter 21, 1905y responlent ‘aclsd peti-
tioner's request for cuneallation or vithdraval of
the sassssmant and demanded pepment of the sald

“qr%ﬂ.ﬂmufn G.ojdmnmpé-

titioner's recelpt of respondeat’s lstter, On Jme
wsry 24, 1967, petiticher appaaled 8o t0ls Jourte

TNte case vas sutoltted to the Court for deee
#10m by the parties oo the beris of the pleadings,
reecrds and sesorandn, : :

The lasues to be reseived by the Court are
the follow ngt

B i
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g \

Se¢ Enather or not petitioner is
subjeet te the defiplency mnru '
seles tax of P76E.7h. _
' ?“Iﬁrl' 130Ty

Respondlent allrcged that this Court hag no

ju'idtmn over the case as mtitlm‘: gpreal
vap T1led deyond the I0eday perlisd preseribded by
feetion 11, Republie Aot Mo, 1125, becsuse the
varrast of 21straint and levy lsened onf Tanuery
1%, !965’ wes served t» the herein p-—t‘l.tim on
Pebruary 23, 1965 anrd, mm., the 30edny
reriod compenced to run from the said date, Oince
cetitlener filed the petition for rﬂ:ln on Jemary
Ty 1967, or far Deyond the 30e=day period, this
Court has no jurisfietion to entertain the appesl
under said Jection 11 of Reputiie et io, 1925.

| Vo cammot subseribe to respondeit's theorys
he Teeurd @hows that, although sespondent ssued
the warrant of distresnt end levy or petitioner’s
oropertien, the seme hnd not been served by re-
grordent as sdnitted by his Sepdds “everne Seismure
igent in his 18t indergement dsted February 26, .
1965 (see pe 152, 818 recs)s For fuilure to serve .
the zaid warrent apelinst m&m,m ean |
mmmm eame a8 hiz decision snd fimal
sasessaent, The 3edey period saculd, therefore,
be counted from the date potitioner recelved re=
spondert®s declsicn on the disputed sssessment
Antad Cane=bar 54 .‘ 1044, “unn apsumineg that relis
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DRCTSION |

CTA CAsw no, 1828
-5 e

tiorer recelved 'n:panﬁmt': denision on the same

.hhltmmﬂmﬂ.,IM}.mm

as the putlu for review wag nu& ncmt on J-a-

‘mlh.m.ua'rmhhr, !.thlhtrht

the goid petition was seasonsdly Filed, Consequently,
this Court has Jurisdiction tn Mn tne npnll
of petitioners ) | |
SRCOND 1SSty e o
Fetitioner contends that the right of reapondent
tc assers hm:lm‘tm tufnr
mmdm:mhMummal, 1959
lm'mllllbld under Jeetion m q." the !.u

‘Codes Respondent, lowever, contends that the sald

preseriptive period of five years does not apply in
this cose becanse petiticner deliderstely falled to
deglare in its taxable groes roceipts the commise

‘slons receivad by it as & broker or commigsion were

shant snd, therefore, had f1led false or fraudulent

: pwuntlp tax returne. Gnder Jeetion 332 of the Tax

Godey the prescriptive period 18 ten years from the
atscovery of sueh fravde  Hespondent repertedly
d1scovered the alleged false of fraudulent returns
only on July 31, 1959 and, thefefare, he could

mm‘ltwﬂnuimwm-rmnnrn,

m.mammmum«m
mmnmuunnndwwm
mtf.llnﬂul‘em' '

-0 385
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af the falsity, “or omiseton.
(hmmumuﬂnm&-mr
mummnmunmmm _
© proved, st losst sstisfactasy 1f net onh;-nuw,
by one whe bplleges its existenoe, (Mln. |
Comingoy CeTehe Csge Yo, 1168, Fabruary 15, 19064),
To support & finding of fraud, there must e
evidense that the tasyay-r deliberately filed s
P'm.-nmnmm-n-mmamm
.'mmﬂnmmmcmnm.muc.m..
&nu.mlmmm- .
| _umwmmuutm
" by s own act to Anveke the existence of frands
Under Sesticn 183 of the Revenue Code, there are
tl)mmmtahm-mnum,‘
nu}w-wuwwmnmw

("
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| willful neglest te i'm-'tm- returs sreserided
‘tlurei*; er (2) s ssse & !;-!m er frnnculm
o ‘ return u uinfum uﬁh htpm'w't't fsdlure
| %0 impore the sfﬂ mMm 22 fraud psm‘lty o
the AMarvted ll!ﬂl#"ﬂt ia n c1¢lr rvidence of
m nbsence of rrtt.ﬂ.\ Ir o aumber ef. ngses, thls

.:uﬂ heldr
*'l‘hefut thlt e
- ' t] L

. tﬂﬂ.' thnﬂllnz dfp-tnimr "
' mtuntm . 244 o

. *‘“*FFIFWHH'W"T'IF"I;1er?TE="*

Talahe Cnme’ o, 1&&3,'?!:;?:&1- 23, i%h)
| The veport &f the vevenue ex-miner ghows .
‘tht' net Ltiooor tm‘u gensistently f£iled its pereepte
~ age tex returns and patd the taxey dve therecn,
Canmequentlyy pﬁw is aut !.ahjuﬂ te the 505
surehnrge, Yelither is it subject to the Sﬂ; sure
churgze for Iﬂlfullal; ﬂ.l:lag hl.ll or fraugulent .
mumutmumwdmm
‘hummmmmuwmmm

1stence of fraud. This is so because the hearing

';3'i2'67 | §re
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DECISION -
CTA Cad® No, 1629

in this Court ir & trisl de noyg (on the merits)
and, thrnfﬁ, respordenty failure to snter inte &
trizl of the ease on the merits is @ .siver of the
Wuﬁm of rrnﬂ.\} .

For purposes of preseription, the filing of
petitioner's pereentage reterns should be sade within
twenty days after the end of -uh month, In faet,

| Section 163 of the Tlﬁ Code arovides:

(Muuummnunmmm |
filing end paping 1ts percentage taxes as reflccted
ii the revenue exasiner's work sheete, {aﬁ pre 76, -
78y 14 By 7, 90, 92, S and 96, BIR pee,) It
wag shown therein that petitioner made payments of
1ts pereentage taxes and, therefore, 1t filed pers
sentage tax returns from Aprtd 20, 1954 te July 19,
1962, As respondent's éisputed assessrent of Sep-
tember 21, 1964 wes aduittedly sent-hy reistered
el to petitiorer on November 19, 1964 (pp. 196
197, BIT rees)y it 42 clesr that respondent’s
assessment Tor commereial broker's percentsge tax

3
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U

eovering the perdod from April 20, 1954 to Geteler
20y 1559 (last Adgy for filing ﬂtﬁ’ﬂi bss elreedy
ﬂhﬂﬂﬁﬂtﬁhlmuﬂawnnnfﬂn mnmncmh,
TAIRD TARUR, ' - )

#Hﬁumﬂﬂhﬂdﬂuth‘ﬂ.h“hhl"ﬁwH{A

nrulhuuwu!mWHHHN£uuﬂu“ﬂmmnuh.
luumulhnuuun.nummmuuqmmumunwuq
"not subjeet ¢ to the ewwerelsl trower's peresstage
tax beostse It 13 peither & convereisl breker nor &
u-wunn-nmﬂnlhﬁhﬂinandurﬂﬂﬂ
umummm '

(%) '4.': 1 broker” Mﬂu all
sanul ac-

ennlojees,
u-m-dun 11
br P i i il -t';ua:a- :

ﬂu-ﬂmrpﬂun.u
and se lh!lﬂ?ﬂh'
ll pod |
ar
by o s m-“’ |
ruuﬂﬂhugzuautéz
;ﬁHhhlIHdH&!luﬂmﬂh

quﬂuﬂthﬂh.humu,uutﬂ-mnﬂum

"“Jl

i
it
.!‘

iﬂgi
ﬂ,

dwmmt-ﬂjﬂhﬂumuﬁmﬁlhmwﬁ;mnﬂwmr

uﬂihrﬂ-unmnilhm.u-tﬁmnua mmu-

quantly, Fespendent gonelnded that petitioner fs a

um&uhuuﬂﬂnﬂnﬂumnﬁg:unhudrﬁuum
15k of the Tex Cofe snd, thevafovey It Is subjeet to

the comsereial broker's percentage tax of 65 turosed |
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TS

by Seetion 195 of the save Codes

/. e coprigsions received by petitioner as in-
lﬁ;lﬂﬂ grent of Comrenwealth Insuranse CUompany are
not m to the broker's percentage tax (G4 of
gross Ml‘pﬁ) beeaure 'putitimi is reither a come
merela) broker nor o comalasfen nerehant nder the
sbave statutory definftioms A “comserels!. brm
~ embrages two umm trm of - persono, n-r:r:
- {e) somvereial brokery and (B) camnisgion merchant,
- To be a comzereial m, 1t js Mlp-mhh that
wmwmmmmmmuew
ent: fﬂmwnrﬂmiﬂdwﬁmw '
prefity (2) The tntermediary sells or brimgs shaut
ssler op purchases of ssrchandise for ather persons;
or (1) _hﬂngt._wmﬂl meu iii nlm:tmgm;_ '

or () neisticte Ipaishits or other business for m“ '

of mh; er (5 m mears of tnnlpu'htlui
or (6) for lM.ppnn ar (7) mim of frelsht

carried by 'ﬂmu or ather mesns of transportsation.,

The Supreze Court in the case of Sehn, Veyer
& Cos Utds ve Folting and Caveis (3§ Mile 27%)
fefines @ broker in 1ts brosd seaps se Tollowss
'...amummmm ‘

-5 gm0

p ° K N L4
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12

of these vho upzq:nﬁ himg he is strict-
I[nlllﬁﬂm-'ﬂfnmgr

sgent of both perties, 119 Yﬁu 1?5;
lenderson va ftate, 50 1 i
‘lnﬂ""l I.n ﬁ'ut wr.) ; : -

mm:m-mwmumua
“eonmerelal Droker”, the Jupreme Court's Gefinition
~of & "broker,"” snd our anelysis of the indispenseble
elezeats constitutihg the considerstion and setivity
of & comoereial brokery we hold taat the compense-
tion regeived Ly petiticner as an insurunce apent
15 not gubject to the comsergial broker's pereestage
.tu; hth»ﬂittpm*aem}mm
in transsctions involving personsl proverty like mepe
ciandige and freipghts. Iw» the second pi:n, an ine
surange Sgent dcala on setivity other thar those
enumerated 1n fection 194(t) of the ﬁm Code
T & mmnr.nimmtﬂqttm
{adexnity walle the serviees of s broker invalves
a TIey.

Cor Zupreme Court in the cuse of Puiﬂ: Cone
. mereial Company v. Yatesy 68 fail, 390, defines a ocom-
mission merchant as follows:
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13

ter of the transactien (Underlining

surplied,)

Under the rmnu:lnc definition and m:ihﬂu
the analysis and dlscussion previously lllll! by thie
Emllt,. we saznot hold petitioner o Mﬂm EUF 2 ]
~ ehant gubject to the cozzereial broker's percentage
tax 1=vosed. by Tpetion 195 of the Rewerive Codey )
POURTY 1387, " .

(mmmum that the wark of petitiomes
a8 Gereral Yansger of ¥uller Faint and “anufseturing
Cosy Centenrial Trading Cos, and Commoneeeltn lasurance
Co. partskos the paturs of a breler becssse 1t acts
84 oxolusive aistributor of the ccspanies’ sroduets,
undertakes advertising thereof, and lays down policies
fer mm effective seans of swm ﬂu volume
of sales. ,

: To bolster Wiz gontantion that mnum is a

. courereisl braker, Pesposdent relled on the dcetrine
ma'dnnhrtmﬁwuﬁlh'mﬂimdh~ A
Soriane 7 Cla ve Collector of Internal flevenus, 0.7,
Nos L0885, Yey 22, 1957, wherein 1t was ruled that
the tazpayer 1s & commercial broker,

e have exemined the Power of Attoraey, ‘moeiee
went Contrast, and. “anaresent Agreement anmtered inte
by petitioner and Commomwealts Issurange Coey Cefie
tennfal Tvading Coey &7 Yuller “sist Menufagturing
Cow (rpe 176=162, 1hetif and 170=171, Wik roge)

13
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O R

to aseertsin the functions, ovlisetlons, and astivi-
‘tles of petitiocer In conmeetion with-the conranies
managed by it Tlu saln and yprioeipal Teature of
sald instruments nl-tu te managerial work and, in-
eldentally, eertain secondary wetivity as o comsere
elal brokers

. We are, therefore, cemstraired to d1stingulsh
the case of A, Soriane y Cla v, Csllector of Internal
ngm.,ﬂthmm-ﬂw. !hannm:t
 Pacts ufd cireimbtonces vhieh wers asde the Desis
 of the zatlo desifiendl of the Supreme Cenrt fn rullng
that the taxpsger 18 a somwerefal broker in' the
Sariano case, Sucke, 18 mot present in the instant -
oase. _ | | |
. In the esse of iy Soriane y Cla., ¥re Ae Sorianc's
~ serviges were avelled of prineipelly end exclusively
to megotiate and consumsate the sales of mineral ofes
'to Japan and that there wa® no neeessity of employing
, L.Iumrnu.uwmdmnmu mu;—
p:ulmmmmum-nqmn Vensger in
the person of the Atlantic Culf snd Fmeifie O,
wilehy 88 engineers for mere than helf s century
 hed established sn onvisble record of service. Mile
Inpine iren “ines, thepefore, had no ased for 4y
&u:ln- ¥ Ciae ue a Yanarcer Inﬂ u.l; at & mnm



DRCISICH -
CT4 CASY NO, 1829

15 :

broker. The instant case has & Aifferent factusl -
beckground then the case of A Soriano y Clay Suupm, .
andy consequently, tn reason for the d;u!.lrim there=
in mﬂ H Iﬂt uaut!nllinl and nppn“blu td pnti--
tioner's case,
FIFTH 188UR: . ,

petitioner ssgesiled the ﬁrm-mia-ﬂmw :
sfdvaice cules tax ummnt‘hum the amount of .
Mj.ﬂrm the sericd from January 1y 1954 to =
Degenber iy mrﬁm hm&mm o
| #305,50 refers to the period from Mm 1y 1759 tﬁ
June 3¢, 1962+ letitioner alleged that the assesse
.mumm'muﬁtmwmm-ahm
ber 31, 1962 beonuse the examiner's over-sll investiga=
tion termineted .up te Juhe 30. 1962, Fetitioner .ub-
3itted, therefore, thst the period coversd by the
' Pipst deficleney sdvarice seles tax assesswent of -
46345 15 from Jamvary 1, 195% to Desenber 31, 1958
mmm-mntdaaﬁs.ybummy
1y 1259 to Jure 30, 1*3, tmm.m the sequence ot
‘the two wﬂm 10 the mml m*- rereentaze
tox asgessnent, F-Hpanﬁm’l'l‘ml adnitted the
eorrectnase thereof a3 to the dfvislon of m/ two
(2) pertodo; . | ' '

htitim, therefors, tnvoked tha mm of
 preserintion of sssescaect with resfect to the defis

wr . PR

i - - .
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Jehuary t;. 199 to Decesder 31, 1958 and from Jenvary
1y 1999 to June 30, 1962, An exanimation of the
exsniner's worteheet, rertienlarly the Resusé of
tmmm; shows thet the amount of rar";.sn tnot
hhﬂ.&lmuw rnrmp-ﬂﬂflulm 1,
1954 to Degenber J‘I. 1958 while the: -nuluat of
63,24 (not #305,57) ocorresponds to tho peried from
January 1, 1999 to June 30, 1962 (pe 103, m‘"‘,ﬁh
~ To detersire the preceriptive period of tive
yoars under “eetion 331 of the Pevenue Codey auomas
mmwmnmn-—mwu ,
-Mctthﬂm:d:m For advaree ssles
- tx purpeses, the mlu inporter's revenue
declaration is considered a return. This Court nn,
therefore, take judicisl noties that an tmperter,
K uumumuuum.ﬂm-umwm- ,
ﬁ-WMNMuhIMH‘IMW
olﬂuﬂm {see Togiresring Fquipment and Suvply Co,
hWﬂdMlﬂm,mmu.
m. lovenber 27, m; Dupes Fhilippives, Ines v
cmwmzm,mmmimg
Degeaber 16, mh-) |
' I.u“npﬁﬁ“hﬂp:umm
sales tax for the first munum I,
ltm, respondent ‘s defietency m‘um‘m_umh-
_‘_'.q-q;%#m Letter<Densnd Ho, sheSh, dated

L]



%mmﬁ ¥o, 1825

17
: mmﬂl um:mnthmm {1)
.mr beyand the Wiﬂiw winﬂ of five yrars
estatiished by fection 339 of the Revenue Cofe. Yores
aver, m-:thn reve nue m‘lm npoﬂad sarlief that .
mt!ﬂm hag - lmlﬂr pald the satd spount of D305.50
under Offictal Neced pt fow. A=EOT737, utnd August 3,
1959 (pe Yo, BIR-racs)s Consequently, ve hold tnet
petitioner is mot 1izble for the reymest thereof,
| ( ie to the defieleney aivance sales tax sseases
ment of B463.% for the peried from Jamvary 1, 1959 |
- te Jume 37, 1962, memun- loss. uumm
whether or not the sa1d um«lmmmm '
Wien letteweDemand No, Ghed, dated Sestenber 21, |
155k, wan fogued, Tn 8 cuse 11%e tulsy 1t 1o fncume
-Mtwmummwm the dGate whan She pee’
tuen was nm h order to subatantiate thl Anferge .
of miﬂl- of assesgnent, This i: so beeause
.tumznm-cm ulm{u
the mﬁh). Taving falled to cwereome the ntm
of rumt, we hold petitinser 1fable for the w...
| 'naturml.aummm“m taxe )
Ky Ae to‘ht mmﬁu .pp.-ultr of P2,000,00 ‘1.!:
15 8 settlad jurisprudense fn this Jurisdtetfon thet

’-'m“mhwmnma.aﬁmmm

" eonsent of the taxpayers .
. m'll!wg the “ll- of Mnt cm
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*®

gloney of Intepral Revenue lpp&-hd from h lnd‘.lﬂhla
" Fetitioner 1 hereby declared exeart from t.h- GO
Iy 08 Fqte mereisl broker's mm tu mrtn; the m«
from Jumusry 1y 1998 to December 31, 1950 daned on
presepription of sssessment under Seetion 331 of the
Aevenue Codey t!u mmﬂm or m-dm of petie
ticner ss an insursnce sgent I8 not nhjut to the
. same toxy and the mensgement Yees € petiticeer under
th- fects lnl urmm nt this aase are 1ikevwise
nnt ub;ut ta the tfmu tu.. llowever, petitioner
18 hereby ordersd to vay respendent or his autherised
 selleation agent the defielency advanes sales tax of
: NLI‘-' Without prozouncement es to anste.
" g0 oapeRED, '
m Blh’, Septesber ﬂ, 1977«

iles VoL,
TPANTRLAQ Ry ALVARRE |
Aggociote Judge

. WRGGRCTR:

Al

 ROWME ¥, URLT
Mﬂu Juvdre

P Wil 5"
RAMON L. AVAICREA :
+ Assoeiate Julge
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