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BAMAR MINING CO., INC., A
Petitioner
™ &gﬁ"
versus Y CTA CASE NO, 1703

THR BOARD OF ABSRGGMENT ||
APPREALD OF LAMBOAWOA DEL U
SUR and PLACIDO L, LUMBAY

in his as PROV] L
ASBE3S0R THOANGA DEL 5UR.
Respoadents.

e oo w2t e X

PRECISION

This 45 ap appeal from the decision of the
Board of Aszsessment ippeals of Zasmboungs del Sur,
eontained in its Resolution %Yo, 15, which sus-
tained the velidity of the resl property tax
pgecssed by the Frovinelal Asseszsor on the road
coastructed by petitioner in ¢ land ocwned by the
Republic of the FPhilippines.

Petitioner is a domestic corporstion engaged
in the mining imdustry. It filed applications with
the Bureau of Lands for the lease of publiec land
in Zamboangs del Sur for the purpose of congtructing
a road from fts wine site st “uug to its pler ares
st Famintayan of the ssid province. The Buresu
of Lends approved the applicetions and the lease
ef & portien of the public land wes swarded to
petitioner on October 7. 1963, However, the
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praparation and erecution of the ocorresponding
lasse oontraots ware held im abeysses (p. 81,
BaA record) .

Petitioner cosstruoted ea s publie lomd, st
1%2 own axpense, the f%azliceo Haad frow the nine
site to the pler ares for the use of the sompeny
in hauling snd trensparting its iron ores (p. b3,
Rék reeord), On Juna 5, 1964%; petitioner recsived
from the Previneial Assecscr of dsnbounga del Sur
an seacesnent Tor renl property Sax oo the improve-
pent made on u zortion of the public iznd son-
sisting of 13,8 kilometers of read construeted by
petitioner (Par, 7, 'etition for leview; Par. 1y
Answer) with an assessed welue of F1,117,000,00,
The resl property tax assessment wes predigated on
the Anfessment law (Commonwealth iot Hao W70}
which providec as follows:

8Le, 2.
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1a & letter doted July 1%, 1964, petiticoer
appealed the sald resl property tex ussessment of
the Frovinclal husessor (o the Board of LAssess-

ment Appeals by coutesting the legality therect
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affirmed the validity of the resl property tex n -

assessuent of the "rovinelal Assespor Wt held . _ .':-:

in ebsyuncs the enforesadility of the spidd - .

assessmest pending the execution of the lease - '_ 4

ceatructe betwoen petiticaer and the Tirear of ' - ""-

Lands (Per, 9, 'etition fap Meviewy per. ¥ A ',
" y hnswer) “
i dn Pebruary 16, 1965, petitioner filed a R
47 moticn for reccnsideration of the dselsion of the e
r." Bourd of Assesument Appesls of lanhoangs del Sue. ¥
B The mwotion for reconsidsratisn was, however, I_;-
™ i : ‘ Gendied by the respondant Board and 1t declared [+
5 valid and enforuesble the real property tux ‘_t'::
sssessuent commencing with the yesr 1959 (Far, |

18y Petition for Teview; par, 1, Answer), On o

August 20, 1965, petitioner f1led apotier scticn
for rosonsideration «ith the respondont Heard '._ .

which was deaied by it (Par. 11, Fetition for Moviewy : "‘I

par. 1, Aaswer), Uence, this appeal, j‘

In their answer, respondents alleged that the ; F.'-HF

petition for reviey should not be entertained sad i

given due course by this Court becuuse of the fatle
ure of petitioner %o gay the real property tax R -

sssessed against it ss required hy the Assezsuent - 'ﬁ;

lew vhich provides, ameng others, s: follexst
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der this Aot nmntll the R -
ehall have nald, nnder | Yo iy Naee
. the taxes a37ansed agninst Ilh .
} el | zxx" [Y:
i | 4 'l
% On the othar haad, petitianer alleged that i ?3
: it 15 not suhjset to the easl preparty tax 4_
A8 assessed ageinat 1t hy the Frovineial Assessor, in iy
| - e
. 1ine with the destrine snunecieted by our Suprese i
\ Court in the case of Malig Bay lLomber Company, S
e
Ine: ve. The Provinaial Sovernment of Surigso, e
6, R, Wo. L=9023, November 13, 19565 100 Phil. T
306). It is elsfmed, thersfore, that payment of L
the real property tax s mot a prersquisite to the e
validity of the appsal to this Court. '
The sppesled ouse wss submitted te tha Court S
for deeision on tha dasts of the plosdings of the
opposing parties and tha rescrds of the Hourd of
Agsessment Apreals subaitted %o us (pe 50, OTA A
i
rec.) . \T
L
The sentroverslial 1ssuer submitted for our J'L ,
i har umu:n:h;a 1'“)': g H;
Gonar Mo NQ,,) i e -
required to 'Lilu "L IRN
real p!ﬂpﬁl'tr ansenced | kil
by the Trovincial fsgeusor be- "
fora 1t esn vzpesl to this “ombly
Court frem the deelsiom of : CIkE
: the Hosrd of Asnses u— o A
D Ehluuntnt Lawy and o
£, 2. 4dhsther or not the road coh- e
el ltmm w periiticaer on
B land osynad by the tuuﬂ“
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5
of the Fillippines 1is subject
to real pro tax under

'_u?', 2y in relatlon to Jeca
3 (2), of the sssessment lawv.

Eirst lsaus

It s contendsd by respcodents Lhat, under
Section % of the Asscasment Lew, GUokd, petl-
tioner cannot institute an setion in court sssail-
luﬂl“lﬁityet:th tax without paying first
the resl property tex sssessed sgeinst it ss 2
condition precedent to the eequisiticn of Juris-
dietion by this Court. Eowsver, the extent and
scope of the juris@iction of the Court of Tex

Appeels relative to the cape at bar are embodied
in Seetiona 7(3) and 11 of RNepublic Aot No. 1125,

the partinent portions of wiieh provide es followss

I“ The
Mtd‘!k
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The legsl provisioas coaferring exclusi e
appellate jurisdiction on the Court of Tax
Appesls to review decisions of the provineial or
eity Boerd of hAssessment Appesls would be emply-
mesningless and unenicreeable because, under
fection Y% of the Assesssent lew. “no Court shall
entertain any suit ssssiling the velidity of a
tax asgessed under this Aet until the taxpayer
shell have pald, under protest. the taxes assessed
against nim." The cenfliet between Lections 7(3)
snd 11 af Ramihitn ot Ha 1125 and Geotion %
of the igsessment Lew, gunpa, should be hermonised
and reconciled in order to give effaet to the
provisions of Republie Aot Ho. 1125 creating the

y of Yax Appeals.

" rier to the enactment of Republie Aet No,
B 1125, 8ll eivil sotions invelving the legality of
- any tax, ispost or gssessment were under the
a jurisdietion of the Court ef First Instance (Zee.
‘ b4y Republie Aet No. 296). It is clear, therefors,
that before the crestion of the Court of Tax
Appaals all cases invelving the lepallty of assess-
ments for real property tsxes, ss wall as the
refund thereol, were properly brought asd taken
ecognisance by the said court. However, with the
pessege hy Congrees snd the approval by the Pres-
ident of Rerublic Aet lo. 1125, the Jurisdietion

by
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over csges involving the vwelidity of realty tex ; ,
sssessneht were transferred from the Court of |
First Instanee to the Court of Tex Appeals (See :
Sec. 22, Rep. Ast fo. 1125). The only excepticn 4
to the grant of exciusive sppellate jurisdiction .-!i{:f
P to the Tax Court relstes to gazes lavelving the
refund of real srogerty tazes which ressined with
N the Court of First Instance (See City of Cabens- ¥
A
tuan, et sl. v. Catmaitan, et al., G.R. lo. i Y
19129, Febrmary 20, 1963).
A eritiesl and analyticsl study of Seetion 7 FEA
of Mepublie Aet No. 1125, in relstion to sub- B
) sections (1), (2) and (3) thereof, will readily

show that it wes the intention of Congress to A
lodge in the Court of Tax Appesls the exclusive r
eppellste jurisdietion over cases involving the

legality of real property tax ssgessment, as
distinguished from cases involving the refund of )
real property texes. %o require the taxpayer, ss "_ ;*.:*:
contended by respondents, to yay first the disputed :‘ '1'
real property tsx before he can file an &ppeal y

assailing the legality and validity of the realty .
tex sssessment will render ougstory the appellats o
jurisdictional powsr of the Court of Tax Appeals S
as envisicned in Seetion 7(3), in relation te 3

Bection 11, of Republic Aet Ho, 1125. IT we follow

the oontention of respondents to Lfts logiecal con ,
pheil.. Wt MoowlV Wnskes Flg Sess P T - ‘ A '.l'_, "
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lega ty and wali of PrOPerPRy i A
ment  deel | '~ Board - Assessment

which oan be appealed to th- Court of Tax Appeals
The position taken by respoadents is, therefore,
in eonfliect with the Exp.lsnatory Note contained in
House Bill Ho. 75 submitted during the Fiit
Session. Third Congress of the Nepublic of the
Phildppines. and the ' paragraph of Seetion 21
of Republic Aet No. 25 which provides as follows:
SEC. 2. Qsperal crovisions

Agcordingly we hold that this Court can en-
tertain and give due course to petitioner s appeal
assailing the legality and =lidity of the real
property tax assessment here in question without
paying first the disputed real property tax as
required by Section 5% of the Assessment law.
Second lssue

PFetitioner contends that it is not subject to
real property tax despite the provisions of Section
i of the Assessment lLaw, ZNuIa, suthorizing the
assessment and colleetion of the . yalorem tax
on real propert and other improvements therecn,
in line with the dscision of our Supreme Court in

R
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the case of Bislig Bay Lumber Company, Ine. v.
The Provinetial Uovermment of Swrigao, sunpa, vhich
held as follows:

"It 1s the theory of appellant
that, inasmuch as the rosd waz con-
structed by a for its own
use snd benaflit 1t 15 subjeect to
real tex even if it was construeted
on & publie land. OUn ths other hand,
it is the theory of appellee that
said road is exempt from resl tax
begause () the road belongs to the
national governsent by right of
agoession, (2) the road eannot be o
removed u saparsted from the land on .
which 1t is econstructed and so 1t i T
put and pareel of the publiec land,

snd (3). according to the evidence,
the road was bullt net ocaly for the
use and benefit of appellee but also
of the publies in genaral.

"4e are inclined to uphold the
theory of appelles, In the first
&lﬁ 1t cannot ke disputed that

! that was
[

st v 38, o et Bk
a8 1t 12 inherently incor-
mm ar lttnhol to the timber
leased 1:;».11.. but :l'h:m
begsuge upon expiration
eoneession, said road would uthn'h-
E M the onticoal governase
slas bbO & W45, new Bhu Oo‘-;
Tabotabo v, Volern, 22 Hﬁh
. W" 1lee &im
vas
for 1ts use and hmm the privilage
2 = : Einee as
road in mmn
umt be amlhrﬂ ag an
ment wiaich balongs to n{p
though in part is for 1 t
1t 15 clear that the gasme cannot ta
the subject of sevess within the
meaning of section 2 Commonwealth
Aot No. WO,
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- “x x x It is well pettled
- that a resi tax, being & burden
| apon the eapitsl, should be raid by
r' the owner of the land and not by #
' usufruectusry (Meresdo v. Rizsl, &7
Fh’.lf-. 6@' Lptldla m' aew E ﬂ]’.

= =
| R . T W

E . Code). Appellee is but a partisl
- usufructuary of the road in gues-
v tion. " (underscoring supp led)

. .
Mol e

d It 48, however, the contention of respondents
b that, elthough the read in question was constructed
‘_- by petitione: en public land, the said roed is
58111 subjeet to ordinery taxes under Section
| 115 of Commonwealth Act Ho. 141, as amended by
1 Aepublie Aet No. 436, which resds ss follows:

88C. 115. L
ne home-
upon ] h.nnl mng hae not

L L

i
3
|
:

v been made or approved, shell, even
g ALDAT: t shal] pald
- he grantee or the applicant
i . with the next follow-
g the one in vidoh the homestead

apolieation has besn 1ledj or the
* . congession has been approvcd, or

- the contract has been signed, as the
case -f{-‘ho. on the baslis of the

1lue

I ] va in sweh £ approval
= or signing of the application con-
P cession or contract.  (Underscoring
. supplied)
In the ease at bar,  etiticner filed its

miscellaneous leosn g)rlications vnder Commone~
weslth Aot Ho. 141, a5 amended (pp, Bh & 86,
BAA ree.). It will be noted from Beetion 115
of Commonwealth Aet lo. 141 that "all lands

5 granted” by virtue of said Aoty whether by sale,
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lease, or use thareof, and while the title E

P remsing in the State shall be subjest to ordinary
R taxes. It 1s clear, tnerefore, from the ssid

- provisions of the law tuat only the "lands" and
' not the “isprovements" thereof are subjeet to
ordinary taxes On the other hand, under Seo-
tion 2 of the Assessment Lew, "improvements™ on
lend ars subjeet to real property tax. The
guestion may be asheds ire the inmnrovements
made on land owned by the Republie of the Philip-
pines or any political subdivisions thereof subject
to the realty tax imposed by the Assessment Law?
We will answer the gquestion in the negative ‘
begsuse the road construeted by petitioner on a
publies land constitutes am integral part thereof .
and not an independent improvement.
As leases of the public land no which the
road wes aonatruaeted, petitioner 1z wmerely a
usufructusry thereof and, upen the expirstion of
the lease contract, the seid roed will ultimately
pass to the national govermment (Articlas Wi &
45, new Civil Codey Tabotado v, Molers, 22 Phil.
o %13.) This view 1= strengtiened and confirmed by .
A Secticn 38 of Commonweslth Aot So. 1% whieh
provides as followa: P
SFC, 36, Leasses shal) yun for

‘2 pariod faot more than twenty-
five yeary, but may be renewed onoe

— i .
il e e il g

ke el
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5
- = for snother period not to exceed
<", twenty~five yeers, in rese the
S lessee ghall have made important
& improvements whieh, fn the dis-
o eretion of the mutar: of Agri-

culture and Lumru :u:’t:f
- ' ml ing v

iminis re uﬂ, ﬂﬂﬂllﬂl‘lr e u«
’ I'llhl ‘e 4.9 2 S <)
- ' e gnﬂ : h=-
- e 14 improvements ?r:n
i b- disposed of 1o accordence with
+ the provisions ol chepter Cive of

4! thile aet. (Underscoring supplied.)
The tax-exempiicn tneory of vetitioner is

g
<

L bolstered by Zection 3i(e) of the snsesament Law
: (Commonwealth Aet ¥o. 470) Jhich provides as
follows:

oe, eity, sunicipality or
pal district.

Inasmuch as the roed constructed b patitioner
on publie 1lsnd can reglly be concldercd as in-
tegral pert therecf end rot e en inde;endent
improvement, the said improvement csnnot be texed
under Section 2 of the Assessment lew, notwith-
standing the provisions of Seetion 115 of Common-
wealth Act Wo, 141, as emended, surga. Thus, in

& oise where the taxpayer was awarded the lease

of swamps belonging to the government, the lmprove~
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ment: made by gt consisting -« ¢ kes o
flood-gates =  shponds were ~ exempt

= the ' property tax imposed by the iluvwn
st Leo. 1o ke sedd . wu- Supreme Court
he

"lh Mr be! - that the
8 the mnh
rl lr defendants = the
rum has ingluded =
what = utmud hr 1“ The
improvenen

", : lltllﬂ H
: improvements mﬂ be modi

a the dlkes and utu -
elpali uf Cahhto r &
Foman R R lo, L=
- 5'9 m&n‘

WIEREFCRE , in view of the foregoing con~
=, the deeision rende - - the Board

of Assessment Appea” of Zamboanga ' Suer 1.
hereby o ursed., PFetli . ghould. therefore.

il il e o b s

R
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L

be declared exempt {rom the resl property tax
aesessed Ly the Provingial Assessor of Zamboange
del fur. vithout proncuncement as to cost.

Presiding Judge Umald did pot take part.






