MULLER & PHIPIS (MANILA), LID,, [\[\ﬁ\\
Petitioner,

- versus = - CAoE NG, 212

COLLECTCR (F INTERNAL REVENUE, (Afirlicil 2
aespondent,

DECIS ION

| ‘

T‘ This is an appeal from » decision of the respone

I dent Collecter (now Commissioner) of Internal levenue,
denying the recuest of the petitioner, Muller & Phipps

% (Mangla), Ltd., for the vefund of the smounts of #241.62
i §447,06; $3,457,26 and #307.11 or 2 total of $4,453.25,
!

patd ss advance sales tax on fts importations of raw
matarials consisting of 4,035,812 kilograms of calcium

carbonate; 1,995,796 kilograms nf.pmr-d soap; and,
10,074,844 kilograms of kolynos essence from the Home
Products Internaticnal Limited In New Yorky U.Soh. and
fntended for use by the patitioner In its local manue '
facture of kelynos toeothpaste,

As agreed upon by the partﬂ‘n in their *Stipulae
tion of Facts" (ppe 1U9=113, CIA re¢.), these raw mate~
rials upon which the respondent assessed and collected
_IJI_ the advance sales tax now the subject of review, farmed

—

e

part of several importations eifected Ly the potitlicaer
from the Home Products International Limited f{n ivew

York, UsS.As, during the period from Leptember 7, 1951
to January 2%, 1952, incleatve; that these imported raw
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materials which were Intended by the petitioner for
use as ingredfents in fte local manuiacture of kolynos
toothpaste were not actually used because of {ts inabie

11ty to procure from abroad other materials necessary
for the manufacture of satd raw matertals fato finished
product; and, that in view of the sxisting law prohie
biting the sale or barter of said raw materials locally
and In order to avoid thefr total loss by detexrforation,
the petitioner was compelied to reesxport snd preturn
the same 1n their orfgfnal state to ts supnlfier, the

Home Products Tnternational Limtted tn New York, U.S.A.,
with the spprovel of the Export Diviston of the Exe
¢hange Control vepartmegt of the Cantral sank,

The my issue t;iﬁe doc lded L‘..-f:.;_; eppeal 15 a
question of law, Le.2.p whether w not Lie pelitioner is
entitled to the zedune oi the advence seles Lax pald on

the re-sxported raw matesials which It wes not able teo
use lecally fex the purpoess latsnded Lwough ne iault
of its m.3

Considering Lhe undisputed iact of the instant
cats ad atateu avove, wnd applying Lae suling eof the
Suprems Court ia & substantially siullar case entitled
Asjatic retroleua Co, vs. losadas, 52 Fhil. ?‘Jﬁ
belfeve and so hold that the texpayer herein is entitled
to the refund of Lhe sua of Fa,453,50 now In question,
representing advance sales tax cullectec un Lie Akuves
described importations of raw materials ioxr the lecal
manufacture of kolynos toothpaste,
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The pleagntiff, in the case of Asjatic Fetrolsum
Co., V8. “osmcas, supra, was engaged In the business
of fmparting and sellfng petroleum and petroisum pro=
ducts, It was customary, whea such products were fae
ported, to place them In bonded tanks, and the Cole
heté of Customs, as the agent of the then Coilector

of Intexnal Revenue, from t¥me to time =nd upon applie

sation and payment of the Internal revenue tax provided
by law, fssued his permit for the withdrawsl of the
amount of such products upon which the tox had besen
paid, and the same was then at the convenfence of the
plagatifs, placed in 1ts supply tanks, from which deli=
veries were wmade to Tts customers, Tt 2ppears that on
one oscasion, after Lhe withdrewal irom custons custedy
of f1ts importation e2nd the corresponding specific tax
pagd thereon, tiw kerosens Imported was discovered to
be disselezed and unfit for use or market in the Fhile
ippines, Hence, with the approval of the Collsctor of

Customs, the plaintiif reeexportecd the said disciloved
kerosene for further re!.‘[n‘!ﬁg, anéd the plalatiff subses=
quently filed Its clotm for refund of the specific tax
paid on the peeexported kerosepe, 1n view of the refusel
by the Cellector of Tnternel Revenus to refund ths spee
cifiec tax collected, the plafntiff filed an actfon in
the Court of First Instance of Manila, On appeal, the
Supreas Court affizrwed the decisfton of the lower court
ordexring the Collector of Tnternel Aevenue to refund the
specific tax collected on the peesxported kercsene,
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In the sald Asfalic Petroleum Compuny Case, SUBLS,
the Suppeas Court agreed with the contention of the taxe
payer therefn, that the ‘speciilc tax should wé cole
lected enly upon thosa things whicn are scid or conw
sused locally, snd that tiw spesiiic tax and the sales
tax are “edseniially the Sais tax" and are intendsd far

the same purpose, that is, a cax an"*Lhings ior demestic
sales ar coansumptien,' ocnezwise way shuuld the l.ngis-.
lature have exsapled those things covered by the specific
tax from the provisions of the léw covering tax on salesaf®"
Ti the spegiiic tax coilected on Lsported articles
which are shipped out of the Failippines shoula be pe=-
funded s held in the fslatic Fetreoleum Company case
cited abowve, with more reason, the Governuant shoule
return L0 the taxpayer, the sdvance sales tax cullecteu
on Dapurted articlss which are re-exported, 2s In the
Case at bere 10 use Jubtice Charles A, Johns language
in the ssiatis Fetroleun Company Cesey Supra, “sguily
and yood gconscipnce will not permit" the dental of the
Laxpayer®s right of recovery. Thrl_v advance saies Laxn |
15 8 tax on sules ¢! Laported articles :aun;tﬂ in

advences %1Lthoyt & saley Larlar, oschangs, or siuilox

transaction intended to transfer ownersiiip of , ar title
to the articles importea, ne sales tex can be fmposse
and collectes for there is no taxable transaction te.
Justiiy the taxe In short, there s nothing tv tax.
Moreover, to rule otherwise and deny the claim
for refund of the petitioner under the present ¢ircuone
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stances, et alone grounds of equity and good conscience,
we would In effect be penalizing It aftex 1t had shown
its utmost good fafth and peadiness (o abide religlously
wﬂh our laws, Good faith anu strict observance of our
laws should be entouraged and not discouraged, Wwe note
that the re-exported raw materials of the petiticner are
locally marketable, and considering the import restrice-
tions, the petitioner could have boldly scoffed at the
law and suryeptitfously scld the said raw materfels at
exorbitant prices In the local black market, as some ime
porters have done and are still deing, instead of re=
exporting the sane to prevent its deteriaration and come
plete loss which §s the only legal and practical altere
native left to it under the circumstancss.

WHEREFGRE , In view of the foregoing esonsiderations,
the respondent Commissionsr of Internal devenus is hereby
ordered to refund to petitioner Muller & Fhipps (Manila),
Ltdey the sum of »4,453,7C representing errcnecusly paid
advances sales tax on raw materials Imported for the leocal
nanufagcture of kolynos toothpaste, but which were later
shipped out of the Philippines in thelr original condie
tion and returned to the supplier of the safd raw mate-
rials In New York, UsS.hey for lack of other necessary
materials to manufacture the same Into kelynos toothpaste,
Without pronouncement as to costs,

SU GEREL ,

“anilay Novembexr 27, 19959,




