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Without documentary evidence to corroborate petitioner's allegations, this
Court cannot determine the nature of the subject income payments, and is
constrained to subject the Research and Monitoring expenses of P1,77",17 00 to
withholding tax.

Foreign Exchange Loss — P833,665.00,
Bad Debts Written-off — P675,518.00 and
Miscellaneous expenses — P781,470.00

Invoking Section 34(A)(1)(b) of the Tax Code of 1997, respondent disallowed
petitioner’s claimed deauctions for foreign éxchange loss in the amount of
P833,665.00, bad debts written-off in the amount of P675,518.00 and miscellaneous
expenses in the amount of P781,470.00 for being unsupported. Since no evidence
was offered by petitioner to refute this, the disallowances should be sustained. It is
a well settled rule in taxation that the burden of proof lies on the taxpayer to prove
with convincing evidence the legal as well as the factual infirmities attendant in an
assessment; and failure to do so is fatal considering the prima facie presumption of
correctness of the said assessment unless controverted.?

Disallowed Creditable Tax
Withheld at Source - P54,010.32

Respondent disallowed petitioner’s claimed creditable taxes withheld at source
in the amount of P54,010.32 on the ground that the same represents taxable year
1998.

A perusal of petitioner’'s 1999 income tax return shows that no amount of

prior year’s excess credits was indicated®® and that petitioner’s declared creditabl%,_

% Colfector of Internal Revenue vs. Bohol Land Transportation, L-13099 & L-13462 (107 Phii. 965).
¢ Exhibit “E”, Line 26A.
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withholding taxes in the amount of P1,105,862.00 pertains to the first three quarters

of taxable year 1999%. Thus, petitioner should have submitted withholding tax

certificates pertaining to taxable year 1999 and not 1998. For petitioner’s failure to

support the amount of P54,010.32 with proper withholding tax certificates,

respondent’s disallowance of the same shall be sustained.

In sum, petitioner is liable to pay deficiency income tax for taxable year 1999

in the amount of P3,702,478.75, computed as follows:

Net Income per Return
Add: Discrepancies per Audit
Over claimed Salaries & Wages perFS P 567,597.19

P 9,911,585.00

Rental 1,572,780.00

Research & Monitoring 1,561,132.00

Foreign Exchange Loss 833,665.00

Bad Debts 675,518.00

Miscellaneous 781,470.00 5,992,162.19
Net Taxable income P15,903,747.19

Tax Due (33%)
Less: Payments Made
Basic Income Tax Due
Add: 25% Surcharge
20% Interest (04-16-00 to 02-24-03)
Total Amount Due

P 5,248,236.57
3,216,812.68

P 2,031,423.89
507,855.97
1,163,198.89

—mty MM

P _3,702,478.75

It is to be noted that a 25% surcharge was imposed in addition to the basic

tax due pursuant to Section 248(A)(3) of the Tax Code of 1997.

DEFICICENCY VALUE-ADDED TAX
Respoﬁdent computed the 1999 deficiency

P54,504,540.02 as follows:

VAT assessment

Taxable Sales/Receipts per audit P 370,699,977.78
VAT due (P370,699,977.78/11) P 33,699,997.78
Less: Creditable Input tax/payments 7,950,226,95a

7 Exhibit “E”, Line 26C.
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respon

Deficiency VAT , P 25,749,770.83
Add: Surcharge (50%) 12,874,885.52

Interest 01-26-00 to 0@-24-03 15,879,883.67
TOTAL AMOUNT DUE ] P_54,504,540.02

..le deficiency VAT assessment of P54,504,540.02 emanated from

dent’s computation of petitioner's gross receipts in the amount of

P370,699,977.78, which was obtained from the following “Cash in Bank” accounts:

Taxable Receipts per Audit:
Per Cash in Bank:
FEBTC P 275,922,417.02
Citibank — Pesos ' 24,236,836.43
Citibank — Dollars 70,540,724.33
Total Receipts . P7%70,699,977.78

Petitioner, on the other hand, argues:

“47. Respondent’s deficiency VAT assessment against
Petitioner in the amount of P54,504,540.02 apparently arose from the
mistaken presumption that the entire cash in bank of Petitioner
represents its gross receipts.

48. Respondent obviously erred in assessing Petitioner
deficiency VAT considering that the entire cash in bank of the
Petitioner, without consideration of the particular circumstances of the
transaction, is an erroneous basis in determining the gross receipts of
the Petitioner.

49.  Petitioner submits that by subjecting the entire amount
of cash in bank to the 10% VAT, the Respondent erroneously included
in the gross receipts of the Petitioner the amounts earmarked for
payments to media which do not form part of Petitioner’s gross
receipts.

50. As previously stated, gross receipts for computing tax,
specifically VAT should exclude any money which is specially
earmarked by law, regulations or contract for some other than the
taxpayer (Commissioner of Internal Revenue vs. Tours Specialists,
Inc., supra; citing The Collector of Internal Revenue vs. Manila Jocky
Club, Inc., G.R. Nos. L-13887 & L-13890, June 30, 1960).

‘Gross receipts’ subject to tax under the Tax Code do not
include monies or receipts entrusted to the tay~-er which do
not »~'ong to them and do not redound to the taxpayer’s

=
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benefit; and it is not necessary that there must be a law or
regulation which would exempt such monies and receipts within
the meaning of gross receipts ur-~_the Tax Code.
Parenthetically, the room charges entrusted by the foreign
travel agencies to the private Respondent do not form part of
its gross receipts within the definition of the Tax Code. The
said receipts never belonged to the private respondent. The
private respondent never benefited from their payment to local
hotels. xxx'’

XXX

52.  The foregoing position is even bolstered by RR No. 6085
(Revised and Consolidated Expanded Withholding Tax Regulations) as
amended by RR No. 2-98, where the gross payments to media are
excluded from the tax base for purposes of determining the final
withholding tax of advertising agencies:

Xxx."
The Court agrees with petitioner.
Per verification of the Court-commissioned auditing firm, Ramon F. Garcia &

Co., CPAs, petitioner's cash receipts for the year ended December 31, 1999

amounted to P371,996,163.13, which comprised of the following®:

Collection in Behalf of Suppliers P 309,466,019.83
Commission Fees and Other income 63,715,705.54
Value Added Tax on Income 6,366,743.28
Creditable Withholding Tax (1,126,553.78)
Various charges (Deductions) — net (6.425,751.74)
Total Amount Received P 371,996,163.13

The amount of P309,466,019.83 ascertained by the commissioned CPA as
“Collection in Behalf of Suppliers”, or "Amount Due To Suppliers” as reflected in the
petitioner’s Billing Invo‘ices,29 does not pertain to payments for services performed or
to be performed by petitioner but are merely held in trust for payment to the media

networks. Considering so, the cash receipts of P309,466,019.83 do not fall within -

2 Exhibit “X".
? Exhibits “V1” to "V19”, inclusive.
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the definition of gross receipts subject to 10% VAT under Section 108(A) of the
NIRC of 1997, to wit:
"The term 'gross ri " 'mea the  ~ ~amount ~ money
or its equivalent representing the contract price, compensation,
service fee, rental or royalty, including the amount charged for
materials supplied with the services and deposits and advance
payments actually or constructively received during the taxable
quarter for the services performed or to be performed for
another person, excluding value-added tax." (Emphasis supplied)
Moreover, in the case of Commissioner of Internal Revenue vs. Tours
Specialists, Inc. and The Court of Tax Appeals,™ the Supreme Court held that:

"As demonstrated in the above-mentioned case, gross receipts
subject to tax under the Tax Code do not include monies or receipts
entrusted to the taxpayer which do not belong to them and do not
redound to the taxpayer's benefit; and it is not necessary that there
must be a law or regulation which would exempt such monies and
receipts within the meaning of gross receipts under the Tax Code.”

Therefore, only the commission fees and other income in the amount of
P63,715,705.54 represents petitioner’s taxable gross receipts with the corresponding
10% output VAT due of P6,366,743.28%, After offsetting petitioner's creditable
input VAT payments in the amount of P7,950,226.95 from the output VAT liability of
P6,366,743.28, there still remains an unutilized input VAT of P1,583,483.67,

compuf_ed as follows:

Commission Fees and Other income P 63,715.705.54
VAT Due thereon P 6,366,743.28
Less: Input VAT 7,950,226.95
Excess Input VAT P_1,583,483.67

P B

 G.R. No. 66416, March 21, 1990 (183 SCRA 402).
3t Schedule A of Exhibit “X".
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From the foregoing, respondent’s deficiency VAT assessment in the amount of
P54,504,540.02 should be cancelled and withdrawn for lack of factual and legal

bases.

DEFICIENCY EXPANDED WITHHOLDING TAX
Petitioner was assessed of alleged deficiency expanded withholding tax worth

P281,747.61, computed as follows:

Figure Figire - Subjected

Per F/S Per Alphalist =~ To EWT Rate EWT Due
Rental P6,349,806.00 P4,777,025.94 P1,572,780.66 5% P 78,639.03
Management & Consultancy 3,440,590.86 3,263,941.36 176,649.50 10% 17,664.95
Research & Monitoring 1,561,132.00 - 1,561,132.00 5% 78,056.60
Total P174,360.58
Interest (01-26-00 to 02-24-03) 107.387.03
Total Amount Due P281.7“~ 61

The income payments for‘which petitioner is allegedly liable for deficiency
EWT are the same income payments disallowed under the deficiency income tax
portion of the assessments.

As discussed earlier, respondent failed to disclose how it arrived at the income
payment of P176,649.50 representing Management & Consultancy fees not
subjected to 10% EWT in violation of Section 228 of the NIRC of 1997, thus, the
EWT assessment on this item should be cancelled. However, petitioner shall be held
liable to pay deficiency EWT in the amount of P292,89i.98, as computed below, on
Rental payments of P1,572,780.06 and Research & Monitoring expenses of
P1,561,132.00 for petitioner’s failure to show that the said income payments are not

subject to EWT:a
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Income Payments -
Not Subje*~ " to

Per FS Per Aiphalist EWy Rate EWT Due
Rental 6,349,806.00 4,777,025.94 1,572,780.06 5% P 78,639.00
Research & Monitoring 1,561,132.00 - 1,661,132.00 5% 78,056.60
Deficiency EWT P 156,695.60
Add: 25% Surcharge 39,173.90
20% Interest (01-26-00 to 02-24-03) 97,022.48
Total Amount Due P 292,891.98

It is to be noted that a 25% surcharge was imposed in addition to the basic
tax due pursuant to Section 248(A)(3) of the NIRC of 1997.

COMPROMISE PENALTY:

The compromise penalty of P25,000.00 charged by respondent against
petitioner was due to the alleged failure of petitioner to file schedule of sales/output
tax/purchases/input tax and late filing of petitioner’s December VAT return.

The compromise penalties imposed by the respondent cannot be sustained as
the same are suggested merely in lieu of criminal prosecution. This is clearly stated
under Revenue Memorandum Order (RMO) No. 1-90,* thus:

“III. Guidelines and Instructions
(5) Since compromise penalties are only amounts suggested in
settlement of criminal liability and may not therefore be imposed or
exacted in the event that a taxpayer refuses to pay the suggested
compromise penalty the violation shall be referred for criminal action
as above-mentioned.”

Since conviction for failure to present schedule of sales/output

tax/purchases/input tax and the late filing of December VAT return is wanting in the

instant case and that there is no showing that petitioner voluntarily entered into a

32 BIR Records, p. 390
* Amendments to the Provisions of a “Revised Schedule of Compromise Penalties” for Internai Revenue Violations as
Prescribed in RMO 26-86.
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compromise agreement with the respondent, the compromise penalties of
.P25,000.00 should be cancelled.

To sum up, assessment must be based on sufficient evidence. “xxx [T]he
prima facie correctness of a tax assessment does not apply upon proof that an
assessment is utterly without foundation, meaning it is arbitrary and capricious.
Where the BIR has come out with a ‘naked assessment,’ /.e., without any foundation
character, the determination of the tax due is without rational basis. In such a
situation, ‘the U.S. Court of Appeals ruled that the determination of the
Commissioner contained in a deficiency notice disappears. Hence, the determination
by the CTA must rest on all the evidence introduced and its ultimate determination
must find support in credible evidence.”*

IN VIEW OF THE FOREGOING, the Petition for Review is hereby
PARTIALLY GRANTED. The assessments issued b); respondent against petitioner
“for taxable year 1999 covering deficiency VAT in the amount of P54,504,540.02 and
compromise penalty in the amount of P25,000.00 are CANCELLED and SET
ASIDE for lack of basis.

However, petitioner is ORDERED to pay deficiency income tax and expanded

withholding tax in the reduced amounts of P3,702,478.75 and P292,891.98,

respectively, or in the sum of P3,995,370.73, broken down as follows:

Deficiency Tax Total
Income Tax EWT Amount Due
Basic Tax P 2,031,423.89 P 156,695.60
25% Surcharge 507,855.97 39,173.90
20% Interest 1,163,198.89 97,022 .48
Total Amount Due P 3,702,478.75 P 292,891.9§ P 3,995,370.73

[~

* Commissioner of Internal Revenue v. Hantex Trading Co., G.R. No. 136975, March 31, 2005 (454 SCRA 301).
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In addition, petitioner is liable to pay 20% delinquency interest on the total

amount of P3,995,370.73 counted from February 25, 2003 until full payment thereof

pursuant to Section 249(C)(3) of the Tax Code of 1997.

SO ORDERED.

WE CONCUR:

L"’u~ C\i—rr‘"\
ERNESTO D. ACOSTA
Presiding Justice

R. BAUTISTA
oCiate Justice

CERTIFICATION

Z.

CAESAR A. CASANOVA
Associate Justice

I hereby certify that the above decision was reached after due consuitation

with the members of the Division of the Court of Tax Appeals in accordance with

Section 13, Article VIII of the Constitution.

(<94

. O

ERNESTO D. ACOSTA

Chairman, First Division
Presiding Justice



