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DECISION

Fetitioner comes to LUs for the veversal of a ruling
issuec by  the Fespondent, dated Fefruzry 3, 1997,
denying its request forr & wailver ol zwrcharge  and

interest for the alleged late pavment of the capital
gaine tax in the sale of shares of stocks in Eastern
Telecommunications Fhils., Ine. by hevein petitioner to
Smart Communications, Inc..

Fetitioner, Universal Molasses Corporation
(UNIMOLCO) , is & domestic corporation with offices at
FEMI Building, Aduana Strect, Intramuros, Manila.

On July &4, 1996, Pebtitioner =zpld 1he 173G, 000 shares
k . 7 b

in Eastern Telecommunications Fhils., Ire, (ETRID Ea
Lot Communications, Irnc. (Smzrt) for a total
consideration of  FES6, 778, 0DOL 00 {(Exh. ). The zame

shares e among those subject  of  the case entitled
Republic of the Fhilippines versus Jose L. Africa, et
al.y, Givil Case No. D03, before the Sandiganbavan.

Accordingly, on July Z1, 1935, Fetitioner filed with

the SHandiganbayan a "Metion for Entry of Sale in ETRI
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Stock and  Transfer Book® {Ewh. ). Ore fiupust 8, 19350,
the Government, thru the Fresidential Commiscsion on  Good
Covernment (RPLCGEGY, filed & motion with the Sandiganbayan
T "Cite Defendant Benedicto and the Partiec to %the Szale
of UNIMOLCG  Shares 1n ETFID in Contempt of Cowrt and  to
Receind and/or Annul Said Sale" (Exh. ).

The Sandiganbavan issued a FResclution on Decemnbor &,
1399 {Exh. D) denying FCGG's wmotion and upholding  the
wvalidity of the aforementioned sale. Conseguently, it
ordered the entry of said sale as per Certificate of
Entry, dated December 17, 1926 {(Exh. E).

Petitioner paid the capital gains tax in the amount

of Pa4l, 424, 400,00 yolative to  the sale on December t
1996 {(E«iv. . Orn December 26, 1996, Fetitioner wrote
the Bureauw of Internal Revenue {BIR} reguesting for the
issuance of a certificate authorising registration of the
subject  transaction. But evshwhile, mebitioner  had
already reqguested for a walver of the payment i f
suwircharge and  interest for late payment of the capibal
gains tax on the sale involved.

Fespondent, on Februxry S, 1997, issued the aszsalled
riuling (Exh. F) reguirving FPetitioner to  pay the suwrcharge
arnd interest by virtue of itse late payment of the capital
gains tax due on the cale of the zhares in ETHEI to Smart.

n Febvuaey 18, 1997, Fetitioner wrobte a letber to

the Respondent seeking a rveconsideration of his  earlier
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adverse muling {Exh. 31, HFowewer, without waiting for
Respondent’® s PESDONSE thereto and taking into
conszideration  thstb the 30--day  periocd within which to
appeal was  about to lapse, Fetitioner filed the instant

petition on Maroch 5, 1397,

It is the proposition of the Feftitioner that the 30—

day period within which to pay the capitbal Galins
should commence on December 17, 1936, the date when the
HGandinganbayvan dirvected the entry of sale in ETRI?s  Stock
and Transfer Book. Respondent, disagrees, thereby
contending  that the Deed of fHbzelute Sale having been
executed on  July 24, 1996, the capital gains tasx due on
the szale showld be paid within thirty (300 days
therefrom.

To  support its cCcaze, Fetitioner presented bhoth
testimonial and documentary evidencs. Respondent, on the
other hand, Just submitted the case for decision since
the same railses no factual dispute but pure  guestions of
law.

The issue can be simplified, thus: Whether ar not
i

there was  labte payment of bthe capitzl gains hax due  on

the sale of etock in ETRI by FPetitioner to

3

Smart thereby making  the former liable for swwcecharge  and
interest under Sections 248 and 249 of the Tax Code, as

amenced.,

We rule inn Ffavor of the Fetitioner.
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In the wontract of  sale  exscubted  bDetween the

Fetitioner and Smart, the former represents and warrants,

op

among other things, that upon the delivery of the subject
shares +to the buver, the latter will acquire good and
valid title to the po-ssessisxn of ths same. As already
adverted to, the subject shares were among those under
Titigation before the SDandiganbayan. Thazn, the o Maltion
for Entry of Sale in ETERIY s Stoock and Transfer Book by
herein Metitioner, FHowever, the legality of such  =ale

wae guestieoned by ths Government. Therefore, until the

.

tzsue was resolved on December &, 1294, th

i

—apital pains
tax due on the cale should be made pavable within thivty
{20 days  thoerefiom. Since Fetitioner herein paid  the
capital gains  tax  on December 24, 1995 within  the
reglementary pervicd. 1t should rnot be held liable for the

payment of surcharpge and interest.

o
~H

By  the contract of sale one the ocontracting

parties ohligates himself to transfer the ownewrship of

and to deliver a determinate thing, «ard the obther to

therefor a pmrice certalin in money or  its coguivalent (Arh.

1458, New Civil Code). The contract of sale is perfeohad

o

t the meoment there L1s a meeting of minds upon  the thing
which 1s  the obiject of the contract and wpon the price

(Rt 1475, suwmay  Jovan Land, Inc. V. CA, 2&68 LIORG

it
=
a

16500y, The sssence ef a contract of sale iz

of title or angrecement tao Lransfer 1t For a price paid or
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promisecd {(Schmid and Oberly, Inc. v. RJL Martinez Fishing
Corp., 1&& SCRA 433). It is not reqguired that the seller

™

e the owner ot the time of perfection. But he must

&
T

L

the owner at the time of delivery (Art. 1455, F LN
Martin wv. Reyes, 31 hil &&&). The Civil Coocs provides
that delivery can either bhe (1) actual (. 1497 o (2
constyrucktive (Arts. 1459815017 . Symholic delivery (v

428y, as a species of constructive delivery, effects the

fumy

transfer of ownership through the execution of a public
document. Ite efficacy can, however, be prevented i1f the
vendeor deoes not possess control over the thing sold, i
which case this legal fictien can yield to reality
‘Power Commercial and Industrial Corp. v. CA, &74  S0CRA
ST

In the case at bar, the validity of the sale of the
shiares of stoocks was guestioned and  conssguentliy 1t cowuld
not be entered in ETRI?s Stock and Transfeyr PBook withoot

-

approval of the Hendiganbayan. Doncequently, o

i

the

{

delivery can be effected by the zellei~ prior said court’s
resolution. In Danguilan v. IAC, 168 SCRA 22, thie
Supreme Cowrt had this to say:

fiz oy the argument that symbolic delivery
was effected through the deed of sale, which
was a public instrument, the Cowrt has neld:
"The Code imposes upon the vendor the
obhligation  to deliver the thing sold. The
thing i= consicdered Lo he deliversed when it ig
placed “in the hand:s  and af  the
vendeed ? (Civil Code, frt. ie brue
that the ~ame article at bhe
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execution of a public instrument 18 equivalent
to the delivery of the thing which 1s  the
obiect of the contvact, but, in  ovders that this
symbolic delivery may produce e effect of
tradition, it i3 necessary that  the vendor
shall  have had control  over the fthing sold
that, at the moment of the sale, its material
delivery could have been made. It 18 not
encugh  to confer  upon the purchaser the
nwnership and the right of possession. The
thirng sold must be placed in his control. When
there it mno impediment whatever to prevent the
thing sold passzing into the  tenancy of  the
puirchaser by  the =cle will of the wvendor,
symbolic delivery through the execution of a
putilic  instrument 1s& sufficilient. Bud if,
notwithstanding the execution of the
instrument, the purchaser  cannot have the
enjoyment and matevial tenangy of the thing and
make uwse of himself ogr  throunh another in  his
THEme, hecause such tenancy and enjoyment a8
cpposed by the interposition of another will,
then fiction yvields—~to delivery has not been
effected, " nderscoring supplied.)

Pithough  the Supreme Couwrt vuled +tThat delivery <Xl

the certificates of stocks, whether achual oy

coential faor documentary ancl

it

constructive, is not €
sclience  stamp  taxes: to  attach {(CIR wv. Construction
Resources of Asia, Inc. and the CTA, 145 &SCRA €71, citing
FPhil. Consolidated Coconut Ind., Inc. wv. Coll. of Int.
Rev., 7O SCRA &), it must be enphasized, however, that
documentary and science stamp taxes are taxes on the
privilege of issuing shares of stocks. Capital pgains
tax, on the obther hand, 13 a tTax on income. Therefure,
capital pgainz  tax arizes  only uapon the consummation  of
the cale.

A consummated =z=ale d1s & =zale that divests the title

and ownership of the ownev over the thing sold iPadasas



DECISION
C.T.A. CASE NO. 35467

V. cA, Gz BCRA 2590, It follows that wunless  Lhe

R
iy

queostioned sale is entered in TTHI's

Fon
o

sobe oand . Transfer
PDoaok and now cevtificates of stocks  are isszued in favoy
of the new owney (Bmart)y, UNIMOLCCO vemainsg bthe regictered
cwnery of said stooks. Bection &3 of  the Corporation Code
provides that mno transfer, shall  be valid, except as
between the partiesz, until the transfer 12 vecorded in
the books of the corporation. Thus, as  between  the
parties, bthe reguiszite Tor a valid transfer 135 merely the

delivery of the certificate indorsed by the owner or biic

attorney-in-fact g othey RN PRy Togally autharized Y’

1 3

make the transfer. Put in order to ke valid as  against
thirvd persons  and the corporation, the transzfer of  the
shavres must  he entered and noted upon  the books of the
caorporation. {The Corpovation Code of the Fhilippines,
De leon, 1995 Ed., Y 4854860 . A wnregistered
tyransfer of shares 13 valild and binding  as belween bhe
parrties hbul it isx  invalid as to  the corporation and  as

ayainst thivd pevsons and  corporation? e creditors.

e alvready discussed, the sale could not he oentered

iy BETRIY 2 Bool without the approval of the Sandiganiayan.
Inasmuch as  the validity of the sale was guestioned by
the Government, rvecolubicn thereof 1¢ necessary. In
short, no new certificates can bhe delivered to buyer, nov

registration of  the same  can be effected uwntil  the
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SGandipganbayan issued 1ts rescolubtion

And a&s  herein FPelitioner paid the

December 199¢, liability

Ry

interest arises.

There 15 no that &

diaspute

from 2 cevtificate of stock. T

right or interest of & person in

the latter is the wiritlben evidence

interest. Shares of stoocks

1
i

e

awner, as in the of other

(et @

absolute and inherent right an

as

ownership, to sell and transfer the

to several s2xceptions. {(The

Fhiles De lLeon, The stocks

dividends or fruits derived therefrom

they ocan e oconveved, pledied oy

Conspolidated Coconut 1Ind., Inc. V.

Rev., s=upra. ) Hocertificate of stock

render one & stockholder in &

af stock 149 the

a certificatbe

tangible evidence of the stock itself

interests therein. {Tan v. SEC, =Z=0&

utilized fFor Lhie gxerciliae of

be

awnerahip over the stocks menbtioned on

documentary stampz  on certificate of

covporation bat Ehe i<suance  of

on December &,
capital

Foy

share
e former represente

the

personal

personal

same
Corporation
T

CAT

encumnbered.

ia ot

corporation.

papsr raprezentative

which

1976,

gains tax o on

zurcharnge and

of wtock differs

the

corporation  while

of  that wight oy

propesty and the

property, has an

incident of his

at will, zubiect

Code of the

e thie

alienated;

e enjoyed, and

{Phil.

Collector of Int.

to

NEren ey
Nevortheless,
0o

and of the various

SOHEA 7400, Tt can

e attributes of

it So that

stach izaued by o

was suspended by
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the Securibilies and  Exchange Commissions  apon beinog
questioned by a party, was held not to be due for it
cannot ke said that the stockholdes can Freely ewxcroize
the attvibutes of being an owner. {(Phil. Consolidated
Coconut Ind., Inc. v. Coll. of Int. Rev., HLL A
Indubitably, until registration 1s accomplished, the sale
or transzfer, though wvalid between the parties, cannct be
effective as against the corporation. Thus, tThe
unvecorded buver or bransferee canneot enjoy  the status of
a stockholdery he cannot  vote nor be voted for, and he

will not be entitled to the dividends. {The

Code, Vol. IT, 1990 Ed., p. 3013 De Erguiaga v. CAH, 1713

i

GOERA 1), Until challenged in  a proper  orocesding,
stocokholder scrording to the books of  the company has a
right  to participabte 1in any meeting. {Price and Sulu
Development Co. v. Martin, 58 Fhil 7070, A person  who
hasz purchased stock, znd who dezires to be vecognized as
a stockholder, for the purpose of voting, must SECLTE
such & standivng by having the ftrarnsfor recovded  upon the
books. Cllid).

Fetitioner alco rvelied upon a wuling iszswed by the
respondent tExh. HD suspending the i1rpeosition of  faxes
pending  resolution uf  the caves filed bafore bhe
Sandiganbayan. s evinoed ay o the vrecords, hrevain

Fetitioner paid the capital nains ftaxw within thirty days

from the issuance of rezolution by the Sandiganbayan. It
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man rationally be inferred that Fetitioney had T
intention of delaying the payment of said tax. Ferndency

of the court action taken by the government to annul the
zale justifies the non—payment of tas. Fetitioner can
not be held liakle for swocharge and interest  when at the
time these penalties were supposed to be incuwmred it was
still in  quandayy as  bto whether or nolt the validity of
said sale would e upheld by  the Sandiganbavan.
Logically, only when there is a valid sale that liability
for capital gains tax arisnes. Ovey time, Ccourts have
vecognized  wibth almost pedantic adherence that what 1S
inconvenient or contrary to reason 1¢ not allowed it law

)

T3

{Republic v. CA, 58 SCHEA 71
WHEREFORE, in view of all the foregoing, the ruling
of the respondent Commissioner of Internal Revenue
holding the petitioner liable for the payment of
surcharge and interest for late payment of capital gains
tax is hereby reversed and nullified.
Without pronouncement as to costs.

50 ORDERED.

NCIO Q,7SAGA
Rssociate Judge
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- e, CL\T‘/\'\
ERNESTO D. ACOSTA
feesiding Judpe

{ Dissenting )
RAMON O. DE VEYRA
fiecociate Judpge

CERTIFICAT IO

I hereby certify that this decision was reached
after due consultation with the members of the Cowurt of

Tax Appeals  in accordance with Section 13, Article WVIII

Co v Qo

ERNESTO D. ACOSTA
Fresiding Judge
Cowrt of Tax Appeals

af the Constitution.



REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

UNIVERSAL MOLASSES CORPORATION,

Fetitioner,

- NBPELE

HON. LIWAYWAY VINZIONS - CHRATO,
Commissioner, Bureau of Internal
Revenue,

Respondant.

24

DISSENMNTINMNG OFINIOMN

The instant petition seeks to reverse thse BIR R0

Fetitioner’s reguest for a waiver of the surcharpge

interest for alleped late yment of  the

[

TR

by Respmondent Commisslorisy, wifvime deridw

and

tax on the sale of shares of stook owned by  herain

Fetitbtooner to Smart Communicabions., Tnc..
The majority apinion izl ed in Favor of

FE

et it ioney and conseguentlvy Ceveysed and nullified

i}

LA BIR Ruing thereby absolving it from payment

sur chavges and interes

With all due vespect to the civinior af o my esthaamact

i

colleagues, T submit thalt fthe petition must Dbe denied

Fetitioner bhe ordered to pay ths swoharge andg  interast

arizing frow the late pavment of capital pains  fTawx on

aforementioned sale of shares of stook.
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‘Romero v. CA, 250 SCRA 223:. Bowver o Cno fThe oonteac t

was 1t stipulated that i1its validity woulcd ba coantingent

conditions. ir

=)
-+
4

upon the

]
J
gl
g
L—i-
]
(]
N
o
i
Fit}
o
]
i
s
3
b
]
—,

shiort, the contract WA G

sale, one of the contvactino osrbiles okl

cansfer the  ownership of  and to  deliver a determinats
thirg, and fthe other Lo pay therefor a price cerisin i
money orv its  eguivalent” (frt. 1458, New Divil  Codey PNB

v. CA, 272 SCRA 291:;. Tt is a

amental principle that

befo-e

i1

contracth 0of sale can be valid, the Followiny

b

eroments must be present, viz: {(al! consent or meeting of
the mindssg thy determinata  subject wmattery (o) orioe
vairtain in money oy its eguivalent ‘Jovan Land, Inc. V.

CA, 268 SCRA 1603 Coronel v. CA, 263 SCRA 15; Engineering

& Machinery Corp. v. CA, 252 SCRA 156&). Covollsviiv, the

cantract of sal

ril

is pevrfected at the moment there 13 =
meeting of  minds upon  the thing which iz tThe obiesct  of
the ocontvact and upon the price (it 1475, Mew DCiwvil
Code, Jovan Land, Inc. v. CA, supras; Lim v. CA, 263 SCRA
5369; EDCA Publishing & Distributing Corp. v. Santos, 184
SCRA El14; C & C Commercial Corp. v. PNB, 175 S5CRA 15
Mational Grains Authority v. IAC, 171 SCRA 131; Phil.
Virginia Tocbacco Adm. v. De Los Angeles, 87 SCRA 197).

ITn the contract Bye

ted bebween UNIMOLCO and  Smart
on  Jualy Z4, 12398, there waz already a wpeebting of  the

minds as to the subject mather {shares of stoocks ir ETRI
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and the consideration

sale heinng consensual, by the marsa
consent  of ths  oavtlies {Dalion v. CA, 182 SCRA 89z;
Balatbat v. CA, 261 SCRA 128}. M Leras o of &

contract are olaace and leave no doobt wupon G

i

of th contracting parties. the literal meaning of i

stipulation shall  oanteeol TAvh, "¢ Tanguilig wv.
cA, =266 SCRA 783 Inter-Asia Services Corporation
{(International) v. CA, 263 SCRA 408:. Documents  must be

taken as oontaining all  the ferms of the ag-esment

etypeen bty parties when vhere

be no ambiguity

i the languane of aiod documents tlure ot

Gyt
;
s
=
B
‘:}J
o
<.
4]
i

earess Lhe true  dntent  and  agreement of tThe  pasbiss

‘Salame v. CR, 239 SCRA 356..

T

conecur with the Respondent that the oontract WAS

clewo” o of  anv T L S0 i the gf ot ths H e [ ake
fuulfillment of the conditions enumerated would ai
immediate validily of the cale. The btewrm “ocoxibztion? in
the context of a perfected centract  oF sale pertains in

reality o the oosaolioancse Dy one

v an undeayrhaking

the Ffulfilliment of  whioh wontlal heolon in Earn e

" b I T S Lo by v aew g pen g e e g oy O VA A, BT e B O T
demand ity of The yecipry ormal preentat o oot the ohker

gains bta-  wWwoen dus anc

[ T A Tnasmuch  as The capital gains Tax was paid
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only o Decsmber R Tiable To (R

the suyoharge and

Sections ©48 and 4% of the Tay A3 ame i,

provide:

SEC. o248, Civil Penalties.

in adc b ion

abya Ll g f
ired to be maid, penalty
BT ey

.
twoenhy~five = Lol oot vhe

the Following cases:

ter

L

HH mH R

(3 Failure to the

time orescribed for its

SEC. 249, Interest, {atr I'm pgeneral. -
Theyre shall be a&s:
unpald amount :
twenty peroesnt
rate as may be
the date oresc
amount ds fullw

5

o el

Regulations MNo. 285 is guoted hereunder:

SEC. 7. Paveent of Tax and Manner of
Filing Returns. ~ The toax imposed by Section O
nf  these Beoulation: shall be collected a

ut

A\ . R .
{a) Favment of Fax.

F aeey o - PR T
FRLNE an EOEE VAR S

thre S5
k.

ot stack noft
stool exohange. capital
gains shall De s nn_a pey
transaction basis wupon filing the yveguired
ettt within 30 davs Following each sale
oy other diszposition of shaves of  stoock.

-

(Underasmoyiag supplied

n f

id.
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10n

T

The Suaorems Cowuet

sursharoe and intersst el o

sl o naboraticos! iy due rnce bthe tay s mot pailo
on timz. The intention of the law 13 %o discouwrage delav

due the Government . In this

in the payment  of
sense, the swreoharge and interest  are not  penal  bot

oompensatory, for the ocorocomatant wse  of  funds by the

KP&aYaer bevond the datz whera he is supposed to have

io them  to the movernment (Phil. Refining Company wv.

CA, o5& SCRA 6673 Rep. v. Lim Tian Teng Sons & Co., Ine.,

[l mir e g
=0RA G

" Tawes being the ohiof sowrce of  aevenws

Fov the Sovernment o

]
u
]
3
o

FLTIN L NG must he paic
itmmeciiately  ancd withoot  delav. iCollector of Internal
Revenue v. Yuseco, 3 SORS Z13).

Tt s sinnilicant to note alzo  that Mare T
Fetitioner olaims that the Deed of Absolubte Sale does notb
Hile%. Yetb. fritisle

vaflect The true intention of the oar

12

{0
Wl
~h

the New Civil Code provides for a vemedy in such
A CAse, Tillien, thevs hsving been a meeting of  the wmindg

cf the parties to a conbract, theiy fhrue intention i1z not

i1
i
-
.
T

instrumant curgorting to o embody the

GO of

angreement, by e

conduct ne djernt, one o5F Lhe may sk Foe Lb

)
A

reformation of  the instrument fto the end that svoh  tHrue
intestion wmay  he  exprecsed?. Mottinm prevented  the

Fetitioney from availing of this remedy. Reasonably, it
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cannot now declare before thiz Couri

nawhara in the contrach was h omentisoed thatb e BRmounT

o consideratlion thevent wasn demosited in ezoraw e i nin

.

compliance of  said condifions. A deed of  sale

conziderert i ovatuen whece SThove i onelthoy &

stipulation in  the deeoc that fitle

evved in the seller wntl] i
Lt L e, mor one giving  the vendor the right Lo

Lrid L ceanlve bhe contract the moment the v ey

folls o may within a  fFiwxed period {People’s Industrial

and Coammercial Corp. v. CA, =281 SCRA 20&:.

Fiurthey, in Tatditionerts Flotion For Dntry o F
ETETI? s Stock  and  Transfer  Hooly, it admits  dbkat b

af  the

rresponding stoock cerbtificates and  of
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