- REPUBLIC OF TﬁE PHILIPPINES
GOURT OF TAX APPEALS
: QUEZON CITY

= ~ —
-

MUNICIPAL BOARD, in Represen-
tation of the City of Cebu,
Petitioner,

»

versus C. T A. CASE NO, 851

BOARD OF ASSESSMENT APPEALS,
and Agustin Jereza, for and
in behalf of the University
of Southern Philippines

Foundation, :
Respondents.

DECISION

-This is an appeal from the decision of respondent
Board of Assessment appeals of the City of Cebu, dated
May 30, 1960, declaring six (6) parcels of land leased
to the University of Southern Philippines Foundation
exempt from realty tax.

The facts of the case are stated in our decision
dated July 20, 1961, to wit: |

'On February 11, 1960, agustin Jereza, for

&nd in: behalf of the University of South-

ern Philippines Foundation, applied to the

City Assessor of Cebu City for exemption

from payment of realty taxes of the follow-

ing parcels of land situated in Cebu City,

sald parcels of land beling used exclusive-
ly for educatlional purposes:

: Tax D
Lot No, ﬁ%. ‘

495-A & 495-B 73244
339 6620%
340 4115
317 21754

313 13261
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Lo3 . 65827
460=-4 108973
460-B 108972
342 95266
31 95265

(B.A.A. rec. p. 26.)

The City Assessor granted the ap-
plication for exemption, except as to
lots numbered 340, 317, 313, 460-b, 342
and 341.

Agustin Jereza appealed to the Doard
of Assessment appeals of Cebu City the
decision of the City Assessor with re-
spect only to that portion denying exemp-
tion to lots numbered 340, 317, 313,
’+60-B’ 3"“2 and 3l+1 (BoA.A. rec. ppo 1-l+)o
In a decision dated May 30, 1960, the
Board of Assessment Appeals reversed the
decision of the City Assessor and de-
clared lots numbered 313, 460-B, 340, 342
and 341 exempt from taxation (3.A.4A. rec.
D 50). However, for reasons not
appearing on the face of the decision,
no declaration or pronouncement was made
as to lot No. 317.

Feeling itself aggrieved by the deci-
sion of the Board of Assessment Appeals,
the Municipsl Board of the City of Cebu,
in representation of the same city, filled
a petition for review before this 6ourt
on June 30, 1960,

The parties submitted the case for
decision on a stipulation of facts, with-
out presentation of further evidence.

The stipulation of facts reads:

"1. That Lots Nos. 340,
317, 313, 460=-B, 341 and 342 are
used exciusively for educational
purposes by the University of
Southern Philippines Foundation
and not by the cwners thereofy

"2, That Lot No. 340 (Tax
Declaration No. 82444), with an
area of 189 square meters, assessed
at 24,730,00, owned by Agustin
Jereza 1s leased to the Univer-
sity of Southern Philippines
Foundation for monthly rental of

/7
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£50,00; that Lot No. 313 (Tax
Declaration No. 106576), with
an area of 377 SSgare meters,
assessed at #19,080, owned by
Agustin Jereza, 1is ieased to the
Foundation for 240,00 per month;
that Lot No. 341 (Tax Declara-
tion No. 95265), with an area of
282 square meters, assessed at
?7,058 and Lot No. 342 (Tax
Declaration No. 95264), with an
area of 309 square meters,
assessed at #7,730, both owned
by the heirs of Fiiomena Duterte,
are both leased to the Founda=-
tion for #85.00 per month; and
Lot No, 460-B (Tax Declaration
No, 108972), with an area of
350 square meters, assessed at
#212,250 and owned by Soledad D.
7da., de Sanson, 1s leased. to the
"oundation for the amount of
50,00 per month;

"3, That the realty taxes
due on the lots above-mentioned
have been pald by the above-
mentioned owners up to the year

19593

"y, That only the lots
hereln above-mentioned are the
subject of this appeal;

"5. That Lots Nos. 343,
495 A & B, 339 and 493 have
been exempted by the City Assessor
from the payment of realty taxes
for the period beginning 1960,
except the following:

'(a) Lot-No;hgh3 was
exempted since 1948.

'(b) Lot No. L460-A
was exempted in 1952, being
a part of the Colon Street
widening;

"6, That Lot No. 749 1in
the vicinity of the lots in
question (See Sketch marked Iix~
hibit B) origindlly belonging
to Filemon Sotto and containing
an area of 214 square meters
was sold to Arsenio V. Madarang
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at 45,00 per square meter or
the amovnt of #9,63C,00 as per

'Deed of Absolute Sale dated

~pril 27, 1959, certified true
copy of which Deed of Sale is
hereto attached and marked as
Annex ‘'i' in this stipulation of
factsy

w7, That Lot No. 390-B
situated at the corner of .abini
and Colon Streets in the vicinity
of the lots in question is pres-
ently leased by the owners to
the Standard Vacuum C“il Company
at #0.23 per square meter per
month;

"8, That the respondent
Agustin Jereza is the President
of the "miversity of Southern
Philippines Foundation;

*g, That the University of
Southern Philippines Foundation
is & non-stock, non-profit cor-
poration, ac shown by a Certifi-
cate of Incorporation No. 15418,
issued by the Securities and Ex-
change Commission on May 28, 1959;

"10. That the heirs cf
Filomena Duterte, owner cf Lots
los. 341 and 342, are Beatriz de
Jereza and Soledad D. Vda. de San-
sonj

%14, That Lots wWos. 495-A
and B (Tax Declaration No. 106577),
assessed at #108,800, with an area
of 2,500 square meters; Lot No.
493 (Tax Declaration No. 10657

with an area of 627 square meters,

assessed at #25,080, and Lot No,
339 (Tax Declaration No. 106578),
with an area of 930 square meters,
assessed at 37,200, all owned by
aAgustin Jereza, are leased to

the University of Southern Philip-
pines Foundation for nominal

rents ranging from #1.00 to #5.00
per monthjs :

"12. That some of the in-
corporators of the said University

12>
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“of Southern Philippines Foun-
dation are Agustin Jereza, - ea-
triz de Jereza and Soledad D.
Sanson.

X X x b o

(CTA rec. pp. 72-74.)
(See pp. 111-114, C.T.A, rec.)

Our aforesaid decision dismissed petitioner's
appeal on the ground that it had no personality to
appeal to this Court. Fetitioner elevated our deci-
sion to the Supreme Court which on December 26, 196k,
in G, &, No. L-18946, set aside our decision and
remanded to us the cése for further proceedings (pp.
124-128, CTA rec.). .

During the hearing of the case on September 12,
1966, the parties submitted the case on the basis of
their stipulation of facts (p. 136, CTA rec.).

The principal issues involved in this case are:

1. Whether or not the Board of Assessment
Appeals of the City of Cebu has the power to declare
real properties exempt from the payment of realty
tax; :

2. Whether or not the University of Southern
Philippines Foundation can ask an exemption from
real property tax of properties owned by private indi-
viduals, but used by the said institution exclusively
for educational purposess; and

3. Whether or not lots nuwbered 340, 317, 313,
460-B, 342 and 341, which are leased for consideration
by their owners to the University of Southern Philip-

/128 )
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pines Foundation and used by the latter explusively
for educational pﬁrposes are exempt from the payment
of realty tax.

As regards the first issue, this Court, in a
similar case and involving the same respondent Board
of Assessment Appeals of the City of Cebu, held:

Respondents first contend that
under the Charter of the City of Cebu
(Coumonwealth Act No. 58), the Board of
assessument (Tax) Appeals has no power to
exempt real properties from taxation.
Under Section 5u of said Charter the City
Assessor appraises all real estate for
taxk¥ purposes and prepares a list of
real estate so valued which is exempt from
taxation and separate list of the taxable
real estate. The taxpayer aggrieved by
the decision of the City Assessor may
appeal the same to the Board of Assessment
Appeals (Section 58). Under Section 61,
the Board of Assessment Appeals is clothed
with the "authority to cause to be amended
the listing and valuation of the property
in respect to which any appeal has been
perfected by order signed by the Loard or
a majority thereof. x x x" Clearly,
this authority involves two separate and
distinet functions. The first function
relates to the listing of the real proper-
ties. The second relates to the valuation
thereof. The listing of properties con-
sists of the enumeration of procerties
which are subject to real estate tax and
properties which are exempt therefrom as
prepared under Section 50. “Under the
authority, as afore-cited, the Board@ of
Assessment (Tax) Appeals may cause the
amendment of the list of properties by
striking out from the 1list of properties
subject to realty taxes a plece of real
property and transferring the same to a
list of tax-exempt properties or yice versa.
and when it does, the Board, in effect,
exercises the power to exempt real proper-
ties frcm the burden of realty taxes, which
power is incidental, if not a necessary
consequence, to the exercise by the Board ~
of the authority to cause the amendment of
the list of properties. (Zfouthwestern Colleges,
Inc. v. The City Assessor of the City of Cebu,
et al., Resolution, CTA Case To. 295, April 23, 1957.)

| 7 &
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Petitioner questions the personality of re-
spondent University of Southern Fhilippines Foundation-
(University for short) to ask for the exemption of the
lots in question from realty tax on the ground that it
is not the owner, but a mere lessee of said real
ﬁrOperties. In short, it is argued that the University
is not the real party in interest to apply for the
exemption,

se are of the opinion that respondent University
has capacity to apply for exemption of the lots in
question from realty tax. It is a cardinal rule that
action must be prosecuted not only by the real party
in interest, but in the name of the real party in
interest, and not in the name of a representative,
uwnless this is expressly authorized Dy the rules or Dby
the law. (See Sec. 2, Rule 3, Rules of Court; Moran's
Comments on the Rules of Court, Vol. I, p. 117, 1963
ed.) Tnder Section 58 of the Charter of the City of
Cebu (Com. act No. 58), now Section 59 of the Revised
Charter (Rep. Act Yo. 3857), the Municipal Board, or
any owner of real estate or his authorized agent may
appeal to the Board of t Apneals f t
declision of the City Assessor. The facts and circum-
stances of this case show that the University had
been impliedly authorized by the owners of the lots
to apply for their exemption. The owners of the lots
are Agustin Jereza, Yrs. Soledad D. Sanson and the

heirs of Filomena Duterte. Agustin Jereza is the
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president of the ﬁniversity and one of its stockholders.
The heirs of Filomena Duterte are also stoékholders of
the University. Although there is no showing that the
owners expressly authorized the University to apply for
exemption of the lots, it is very obvious that it has
been impliedly authorized to apply for their exemp-

tion, because, aside from tihe fact that the University

is the lessee, the owners of the lots are tnemselves
stockholders of the University. !oreover, it is now

too late for petitioner to question the capacity of
respondent University when it could have done so before
the City Assessor, and later in the Board of Assessment
Appeals. It has been ruled that where the complaint .
failed to state a cause of action for lack of suffi-
cient interest on the part of plaintiff and the same
was not raised a£ all in the trial court but only on
oral argument in the Court of Appeals, it must be
considered waived (Reyes v. Court of Appeals, L-5618,
July 31, 1954).

The last issue to be resolved by us is whether
or not the lots in question are exempt from realty
tax. Petitioner contends that the lots are not en-
titled to exemption under the Constitution because
they are not devoted by their owners to educational
purposes but for profit. The constitutional and
statutory provislions material to this issue are:

"Cemeteries, churches, and parson-
ages or convents appurtenant thereto, and

all lands, buildings, improvements used
exclusiveiy for religious, charitable or
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educational purposes shall be exempt from
taxation." %Art. Vi, Sec. 22, Par. 3,
Constitution of the P

"Sec. 51. §ngng:£x_§xsmn&_£:9m
. - (a) Lands and buildings

Lealty tax

owned by the United States of America,

the Government of the Philipcine Islands,
or the City of Cebu, and burying grounds,
churches and their adjacent parsonages,

and convents and lands or buildings used
exclusively for religious, charitable,
scientific, or educational purposes, and
not for profit; but such exemption shall
not extend to lands and buildings held

for investments, though the income there-
from be devoted to religious, charitable,
scientific or educational purposes."™ (Com.
act No. 58, Sec. 51, Charter of Cebu City.)

It is to be noted that the Assessment Law is not

hilippines.)

applicable to the City of Cebu (Sec. 2, Com. Act Wo.
470).
It is true that the University is the one using
the lots for educational purposes and not the owners
thereof. but our Constitution does not require that
the user must at the same time be the owner in order
to exempt the land from taxation. It 1is enough that
the land 1s used exclusively for any of the exempt
purposes even by persons not their owners, as in this
case. This Court in resolving a similar issue held:
The Constitution is quite clear and
precise that "all lands, buildings, and
improvements used exclusively for reli-
gious, charitable, scientific or educa-
shall be exempt from
taxation'". From the context of the
provision, we note that the sole deter-
-minative factor for exemption from real-

ty taxes 'is the "use" to which the prop-
erty is devoted.
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"UIf the Constitution . »
provides that property 'used' for
certain purposes shall be exempted,
it is the use and not the owner-
ship which determines the right to
the exemption, and the owner of
the property may claim the exemp-
tion, although the use is by ano-
ther.® (61 C.J. 401 citing: An-
niston City Land Co. vs. State,

48 So. 659, 160 Ala. 253: Scott
VS. SocietK of Russian Israelites,
81 N.W. 624, 59 Jeb. 571.)

view appears to have been adopted by

our Supreme Court in the cases of Apos-
tolic Frefect of Mountain Province vs.

City

Treasurer of Baguio (71 Phil. 547)

and Bishop of HNueva Segovia vs. rfrovin-

cial

Board of Ilocos Norte (51 Phil. 352).

And where "use" is the test, the owner-

ship

is immaterial. The fact that the

property is not owned by the educational
institution does not remove it from the
influence of the exemption as long as the
property is used exclusively for educa-
tional purposes.

"Under a constitutional
provislon for exemsgtion of real
property used exclusively for
schools, and statutory provisions
for exemption of real and personal
property owned and used by the
person to whom assessed exclusive-
ly for schools, use for schools
is sufficient to exempt real
property irrespective of owner-
shlp, since use, not ownership
is the determining factor. Ac-
cordingly the exemption has been
allowed as to land used exclusive-
ly for school purposes even though
1% is leased at a profitable rent
to the school district by the own-
eI'." (8}+ C.J.-'.;. Pe 575.

"If the exeuwption depends on
the use made of the property,
rather than the ownership, the
title to the property is immateri-
al, i.e., the title need not be
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in the user claiming exemption.
In such case, it is the use,
and not the ownership which
determines the right to the
exemption. It follows that the
owner may claim the exemption
although the use is by another."
(II Cooley, The Law of Taxation,
1924 ed., p. 1425.)

(Southern Colleges, Inc. vs. City Assessor,

et al., CTA Case No. 285, January 22, 1958.)

The fact that the owners of the lots derive
profits by way of rentals frem the University is im-
material. All that the Constitution requires is that
the property be used exclusively for religious, chari-
table or educational purposes to be entitled to exemp-
tion regardleés of whether or not profit is derived
from its use. Furthermore, the additional condition
"and not for profit" found in Section 51 of Comuon-
wealth Act No. 58 cannot prevail over what is provided
in the Constitution (Southwestern Colleges v. The City
Assessor, gupra).

Respondent University appealed that portion of
the decision of the City Assessor denyling exemption
to six (6) lots numbered 340, 317, 313, 460-B, 342
and 341. The lioard of Assessment Appeals reversed
the decision of the City Assessor and declared five
(5) lots numbered 340, 313, 460-B, 3%2 and 341 exempt
from taxation. The decision did not make any pro-
nouncement as to lot No. 317. The reason for the
exemption of the 5 lots applies to lot No. 317, and

we are at a loss why the dispositive portion of the

decision did not include lot No. 317. We consider
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this omission as mere oversight. Besides, petitioner
in its memorandum ccnsidered that the decision of the
' Board of Assessment appeals included lot No. 317
among the exempted lots {p. 77, C.T.a. rec.)e.

WHEREFORE, the decision appealed from is hereby
affirmed. Lots numbered 340, 317, 313, 460-B, 342
and 341 covered by Tax Declaration Nos. 41158, 21754,
13261, 108972, 95266 and 95265, respectively, of the
City of Cebu, are hereby declared exempt from realty
tax beginning the year 1960. Without pronouncement
as to costs. '

SO ORDERED.

Juezon City, January 23, 1967.

ROMAN M. UMALI

Presiding Judge
WE CONCUR:

oo
/@?{smo Re ALVARE

Assoclate Judge

J /
Lté’\—\‘
RAMON L. AVANCENA
Associate Judge
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