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"DRCISION

This irvolves an appeal interposed by peti-
tionay t:uin'lt the decizien n!f fespondqnt Com=is-

sioner of Interral nevenue holding him liable for

- the total amount of ¥12,248,25, representing defi-

clency income tax for the years 1959, 1960, 1961,

1962, 1963 and 1964, inclusive of 504 surenarge,

51 svrcharge, ii und 11 umthl: interests and com=
promise p-nnluc-.

In pﬂt.itibﬂlr's income tl: rrtufns for the
rﬁrs under review (1959=196k), he clalmed that
he 18 a resident alien of the Pnilippines and, thus,
dedueted from his net inecome the following sums
allowed as p-rxmi exemptions under 3eetion 23(a)

& (b) of the Tax Codes
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1963 & o 4 o + s o P3,00300

1958 o ¢« o ¢ o« o« o 3,000,00
Sinee petitioner's income tax returns for the
~aforesaid years 19959 to 1964, inelusive, 414 not
include his income from sources cutside the
Pn:li?pinos, an invegtigation was conducted by
Leopolde J. Gonlaln;, then levenue Attaghe to lon-
don and France, On the strength of the report of
Gun:nlas'finﬁing petitioner to be a non-resident
alien, respondent disallowed petitioner's eclaim
for personal -mptims and asgessed him the total
amount of r1ﬂ,573.ﬂP, as deficiency income tex
for said years, inclusive of 501 surcharge, 5
manthly interest and nqubramita penalty for viole-
tion of Section 72 of the Tax Code, Subsequently,
the Aeflficiency assgessmant was ineressed by resnon-
dent to rt:,zhﬂ,zé hw.lnulﬁding therein the 5% sur-
charge, 17 monthly interest and compromise penalty
for late payment.

The principal issues for pesolution ares

| f. Wnether or not petitioner is

& resident alien of the Fhiliprinesy and

in the,negative,

2+ Whether or not the 1nﬁclit1un

of the 507 fraud penalty is proper.
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Petitioner, 1ike hias father who died in 1995,
is a Fren:h.uitilen, born in Bordeaux, 'ranece.

The fanily of petitioner's mother lived in the
Friliprines as far hock as 1647, liis parents had
alvays filed thelr income tax return as residents
of the Pailippines. For his part, petitioner
filed income tax return as resident alien since
19%7. |

Petitioner's family had two residential houses
in ¥enila before the var, one in San Miguvel and
another in 8ta, Ama., Part of the Sta, Ana lot was
donated Wy vetitioner ard his mother to the City
of Marila in 1951, PFetitioner and his mother sre
also papt owners of the Purke Building at the
"scolta, Hanlli,rrdu which they derive rents. All
in all, petitioner is part owner of nine pieeces
of real estate in Manila from which he derives
income. | _

In.194?, petitioner’s father organiged Amibu
Incorporated, & domestie corporetion engaged in
trading, mairly aeting as agent of 'rench ecom-
paniee dealing in heavy equioment and machirery.
Petitioner suceesded his father 88 precident of
the ecrporation in 1960 after the death of the
latter 1n 1959, and he 1s still president of the
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enterprise, aside from being me jority stockholder
thereof. o _'
Fetitioner and his parents alternately live
in the Philippines and 'rence but there is nothing
that can show how long they live in each place in
the akgﬂnt:. As for the petitiorer, there is
evidence that from 1959 to 1965 he pacsed three
to four monthe ir the "hilinpines, and the rest
of the yrar, pﬁ-tly in Ireland and 9pain, and
mainly in "prsnce., hen he 13 in Manlla, usuvally
twier a yeary he stays in & suite in the Admiral
Apartments, which he has uintﬂﬁd the yesr round
since 1956 and which i3 also ocoupied by his mother,
or members of his family whenever they u.-;- hers,
Petitioner was lenmorary Censul of the Philip-
pines in Dordeaux, "rance frow 1960 untfl 19570
when hn.\ﬂl lppmta& an Bahlul General, also in
an uhmorlr:r eapacity. As sueh, he attends to the .
interests of the Filipinos and the FPhilippines in
- Bordegux without eompencation either 'p-rsomlly
or through his Chaneellor when he i3 not in Franeoe,
Petitioner is a member of good standing of
the Jlmwnor»s Assoclation of the Phi lipniuﬂ
einee 15503 of the Casino ﬁplﬂol of Yanils sinece
(45T Of the Harvard Cub of" the PrRIpprnss
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singe 19563 of the French Casmber of Commerce of
the Fhilippines sinee 19573 of the Allisnce "ran~
caise sinde 1557. lle is with the Filipinians
Bosk Gulld sinee 1960, being a founding member
thereof. To this Guild he has jrovided valuable
Fhilippine saterials from Frefnce at his own ex- |
pense, In 1960, he became a nember of the Fhilip-
pine 3ot?4rlssocittlon; lle {8 also a member of
the Phllin?ini ﬁllooiltiﬂn;'InCQ hihée 1969.

Petitioner's passport issued by the ' rench
fmbassy here on Yareh 3, 1959 places his residence
as Durke Building, "scolta, 'anila, 'Ha’.dﬁuoad
as evidence nn immigrant eertificate of résmnne
and an alien certiffcate of repistration, ie
also ur-lrnth e Fermit to Reeentep th§ Philippines
with these entriess

Date of Fxtension or "xpiry Date as

Felrgue-ce Extended or Heissued
W/18/60 ‘ &/1L /61
L/21/5% R Ls21/62

/4 /62 , 5/%/63

J2/63 10/2/6
é/23/55 O/28 /5

/15/64% : 10415/
9/41/67 YD Ui
Illegible © Gefieil
I1legible 10m17=60

. Seetion § or'ﬂivtnui Hegulation Yo, 2 praviﬂet

as follows:
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An alien actually present in
the Philippines who 18 not s nere
tranaient or sojourner is 8 reaident
of the Philippines for purpoges of
the income tax. ‘hether he i3 8
transient or not 1= determined by
his intentions with regard to the
length and nature of “is stay. A
mere Tloating intention indefinite
as to time, to return to another
country 4s not sufficient to consti-
tute him a transient. If he lives
in the Miilippines and has no de-
finite intention as te his stay, he
is & recident, Cne who comes to the
Friltorines for a definite purpose
which in ite nature may be nromptly
acgomplished $p & transient ir
his purpose is of such a ml:nre that
an extended stay may be rnegessary for
its accomplishment, and to that end
the alien rakes his home temporarily
_4n the Philippines, he becomes & re-
sident, thomgh 1t may be his intention
at all times to return to his domicile
abroad when the purpose for whiech he
came has been consummsted or sbandoned.

Cm coneept of resident and noneresident

aliens ip our income tax law is patterned after

that of the United States of America. Artiele

312 of the Regulstion of the ', 8, Treasury
Departaent of 3419 from which the sforequoted
repgulation ~volved reads az follows:

"Art. 312, Who s a Nonresident
Alfen Iindividual y=='Sonresident
slien irdividual® means an individual
{a) whose residence 1= not within
the 'mited States and (b) who is mot
a eitizen of the United States. Any
alien 1living in the United Ztates
who 18 not a mere transient is a
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regident of the nited States for
purposes of the income tax. shether
faae he i s transient or not is deter-
mined by hisx intertions with regard
to his stay. If lie lives in the
nited States and has no definite
intention as to his stay, he is a ;
resident. The best mu:u- of his
intention is afforded by the conduet,
agts and declarationa of the alien,
“he typieal transient is one who stops
for g short time in the course of a
journey through the United Ztates
:mtuel oraing labor, :mtiu-
or one u!m enters the t‘nited
att{n intending only te step lens
enough to earry out some pn.rpqu ob=-
ju‘t or plan not involvin extended
A mere floating 1 nntim.'t in-
a.r to as to time, to return to ARO~
ther country i not mrriuient to econ-
stitute hiq transjent.* (Dowering
v. Bowers, 24 F/24./ 918.)

We gather trcu the Toregoing avthorities that
rezidence means something rore t?@n mere physieal
presence in & particular place. Fhysical presence
for some substantial part of the time is ﬁnuamr
but a factor at least equally important is the ahti
ué mind of the subjeet of the inquiry to wit, his |
intention with regard to the length and nqtuﬂ of
his stay. Thus, to asoertain his residence, his
prior and subseguent 15,!'- is more or less relevant
(Carsteirs v, United States, 75 Fo Bupn, 6£3).
Upon this basis we think that petitioner was @
resident »f the Philipvines during the reriod
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| Petitioner !s part cwner of resl utnfc
hrnthltmm:':nill pu-pum,mlilmo-
1dent nm! msjority stogkholder of e domestic
tulm_w‘plntin organized in 1947, By their.
vory nsture these business intorests are not
tramsient. Fis eetive membership in civie, fre=
ternsl &rd cultural orgonisatlons of the "ilipe
pdnes shows nonebueiness interest not typleal to
transients ond sojournerse fe meintsing a plece
of vesidenee here the yesr round. ¥is French 'uu-
pmunuma, wnphnunsmtm '
nmm-uh-m-mnmuunmm
rmuumiﬂntt.unu the manner that his
parents eid, fids very nutl'r pnmt is in lﬂ'.et
a umun by the ;mmnt ef his mihnu
hll'g‘ _m under Jectlon 212 of the Fhilippime I- -
migration Law of 19%0, same is m @Lr ir
“the applieant has been lawfully sdsitted into

o thq' l'h’.lnpnil-l for versenent residente o . o

From 81l these, we can very well say that peti-
~ tiener is not a mere transient or sojourner here,
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or "one vho coses to the Philirpines for a definite
| purpose whieh in 4ts 'nltun may be promptly accome
plished . |
. The main anchor of respondent's assessment 1is
petitioner's letter to Gonzales dated June 15,
1966 in answer to that of the latter acking him to
make a return of his income from sources cutside
the Philippines since the returns he had filed
‘shows that he 15 a resident alien, In said letter
petitioner, smong uth-i things, stated:
In reference to ruur letter of
June 1st, 1964 please be informed
that both Mrs, Hililhl, ny mother
and myself have never =zpent more {hnn
three months of the year in the
- "hilipoines on average, and on that
bagis we could hardly qulzify as per-
nanent residents,
' Respondent urges that with thn foregoing state-
ment petitioner is now ultduptﬂ_rrul glaining that
he 1z a rﬁiahnt alien, It 1s obvious that sald
statement m&ﬂly' expresses i:-titionrr'n epinion on
a point of law, that is, the nature of his reridence
in the Philiprines in connestion with our income
tax law, an opinion that contradiets his returns,
The determination of tax 1isbilities does not turn:
on self-serving opinions on a point of law made by

the taxpayer to serve his interest at sny given time
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but on the facts of the uu‘>

Agein respondent lays strese on the testizony
of Gongales to'tlu' effeat that pstltiom-i hag in-
case and property in Franee. Although the testi-
mony of Geonzales on tivls point consiste of bare ase
sertions ard pereralisations unsupported by tangi-
ble evidence we cannot Just entirely disregard it
in the light of the reccord of this ease. For one
thing, petitioner admits that the office which is
partly cececunied by the Miilippine comsulate in
Popdesux belongs te his family. Vor mﬁthﬁr, in
his letter of June 15, 1566 setiticner 414 not
deny the existenece or'luuh an income but merely
s8ld thet hﬁ gould nard'y be gonsidered asm having a -
"permanent residence" 10 the Milivpines m!'thm
invoked reciprocity, This evasiveness ninte of &
taeit edmission of income. However, the record
does not give us the least i4dea of .tha- agount of
thil income or the value of petitioner's foreign
assets, or his utiﬂtiﬁ in Frence, business or
otherwises As it 13y we do oot have sufflicient
data thlt can be intelligently used to coumter-
balanece the factors in the iMmilippines in the
deterniration of petitioner's residence.
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(m. aven pu'nting th.lt. petitioner is a nNOD=- . .
resident alien, under seetlon 23, peracroph (a) of
the lieverne Jode, s romepesident nlien is entitled
u;mlmpm;nnn'ﬁmultoqmmm
exenptions allowed by the ineoms tax liw in the country
of walch he s s subject or citizen to citisens of the
Fiilppings pet resiiing in such yy Bat not te
| jeers or resddente of the Fhiltprines, Nes-
Godont hes Dot shown thwt under the lew of Fromos
ﬂ'“ﬂﬁ‘“ﬂh a eltisen, a ’hillppine eltlcen
Ls mot antitisd to  ersoral exe:ytion unter franch lewa )

WEANSFGAS, the decision appesled from ls herety
reversed, without w“h.ﬂm

30 GRDARED, "

quesen City, Novesber 27, 1972

RAMON Lo AVALCEdA

| Associate Judge
Wi coMGURS
e
freslding Judge
La0 B, ALVARKZ ‘
Assoclste Judge
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