REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

ACP THNDUSTRIAL CORPORATION,
Petitioner,

(%)
)
LA
2

~ versus - © C.T.A. CASE N0O.

COMMISSIONER OF INTERNAL Promolgated:

SovEnoe, JAN 30 1995 2~

Respondent.

DECITSTITON
This 15 o petirion for review Leought by ot itione
AGY Industoeis!l Corporation involving fts  olaic 0 fvngd

of an allegad overpaid creditable withholdiag taxes o
the amount of PAGS5,423.52 for the yeor conded Docowber 70,
1991,

]

Petitioner is a domestic corporation duly organized

and existing in accordance with the laws of tho
Philippines. It is engaged in the business which

provides for investment and management scrvices with
principal address at SCGV I Buiiding, G7CD Ayala  Avonun,
Makati, Metsyro Manila.

On April 24, 1992, petitioner filed its anended
income tax return for the calendar year 1091 roflecting

an . operating loss in the. sum of P32,892,414.00, a nil
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sustaln said burden is fatal to
refund; ’

6. It is incumbent upon

show that it has
- of Section 230 of the Tax
prescriptive period within which

for refund;

Petitioncr has not
to be rvefunded in
Internal Revenue

7.
sought
Nationatl

sho
Code;

3. Petitioner, who has
proving that it is cntitled to

failed to establish that the tax
claim for refund was

collected;

the

complied with the

Tor

action

petitioner to
provisions
the

Code regarding
to file

Wi

accovdance

claims

the tax
the

that
with

the bavrden  of
tax refund, Thas
suhiecct of its

erroneously or

illezally

. The claim for tax vrefund, boing in
the nature of an exemption from tazation, nmust
be construed strictly against titioncr

p = L

(Trnsular Lumber  Co. vis. Court of Ta: tooeals,

104 SCRA 710 [1981]).

The 5ol issue to  be  resolvod by v Tevnpt i
whother or oot petitioner io onlitled o Uhe oo land! P
the amount of PAGS, 023,53, reprosonting oy bl
creditable withholding tax at source Ffor calendar year
1991,

As proof of its allegations, petitioner presentor!
and offcred relevant and material  covidence which conaist,
among othcrs, of:

a. 1991 and 1992 corporation annual incoma tas
roturns together with the attachment of agditor’ s rvopogt
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and financial statements; (Exhs. "p" te  "D-1S5" 0 aund
"D__2[l ")
L. Certificate of Creditable Income Taxn Withheld

at Socurce issued by Royal Undergarmcnlt Corvporatica of the
Philippines; (Exh. "A") aad
. the letter claim for refuad dated Doccombior 20,

1297 reccived by the respondent oo the  sowme date  with

twonty-oight pages attachments. (Exhas, "D Lo "D-28M)

espondent, on the wther hand, failed o sulwin By
documentary evidenae due  to the abumonce ofF the  roporvt of
investigaticn on petitioner’s claim fer rofund. Tustead
she submitted the case based on the pleadings and  tho
dggumcnts adduced by petitioner.

Both parties, submitted their tespective aemoranda.

Respondent contended that petitioncer caon no loengor
claim  for the refund of P465,424.00, roprasonting it a
alleged overpaid croditable withholding tax f-0v vl ST
1001, The said amount was included  in the ameocusot of
P1,37€,082.00 which petitioner sought to be refundoed in
the vear 1992 as shown in Exhibit "D-24" of potitioner,
Thuz, respondent reasoned that "in the aboonce of

evidence to show that petitioner abandoncd ite olala  fop

refund  of the said  sum of P1,378,083.0200, thie instuut
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4.

claim for refund must he dismissod, otheovwiose, potitioncr
will be granted ;hc refund twice for the samc amount, to
the damage and prejudice éf_the Government ™, Inssmuch ac
we want  to give credence on the argumcant of  thn
respondeont, the same iz defcated when we oxnamined the
pending doclets  of this Court aund Tound out that
poetiticner  filed a sepoarate claim  for rofund  Fer  the
oNcess creditnble withholding tax  in thao o oua o f
PO12,6590.00 for yecar 19922 alounc. Thiac olaim for rofand
was  docketsl a5 C.T.A. Case No., =©2°90. Thevolore, Lhee
government wiil not: he prejudiced 18 wpoa  coowinalion
petitioner will be found entitled to its 1207 oD SO
rrqditablc withholding raxes.

Tespondent  further argued that potitdiaancr s ol i

for tox refund of PAER,L24.00 has ne basic ia La-r and in

Taw, auad mns necessarily be denicd. Potiitionne dlid not
actually ifncur loszsexn  Jduring the taxalle yea, 19771, e

pmiutgﬂ out that petitioner deducted an cuponce whiel 1=
not related toc its busincsﬁ. (Respondent iz peforring to
the interest ahd financing charges in the amount of
BP34,142,270.000 (Exh. "B-2") which petitinner deductnd

from its gross incomegof P10,496,512.00). che analyood

that since the bulk of its . income was devived [fron
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ny  wanaggement sorvices to Royal "ndesgarment
Corporation cf the Philippines in the  amount o
P9,308,470.20, the interest and financing charges shougld
be disallowed since it  is not related to its busincoo.
She  then cited Section 29(a) of the Tax Code which
provides:
Scetion 29, Deductions from groco
+ T coumputing taxable income subject
ander  Sec. 21(a); 24(a), (by and  (
25(a)Y (1), therc shall be allowced as  dednotis

the items specified in paragraphs (a)  to (1) of
this srotion,

KEX HRX L

() Lrupenses. - (13 Businecss onpoasl
(A) In general. - Al ordinary and nooe

expensces  paid or incurred during the taxable
yCeAar in cavrvyiang on any trode I FR S s
including a reasonable allowance 1
ar  othor  compensation for porconnl sor !
actual

o T

1y rendored; travelling oop o ono-o il
away;  from hone in the pursolt R Yo,
profensian o business, ronvals oy St e
paymonts roquicrod Lo be wmade ooy condivion to
the continucd uso  or  posasessliou, Coy

purpos~ of the trade, profession or lhus
of proparty to vhich the tavpayer han ant
or is not taking title or in  which he Las oo
cquity.

R ZxRX WA,

Tt

—ta

elear from the above-citod provise that  oag

exponse to ba  deductible from grooss incoems, iy ot

reguirements, to wilt
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(1) the expense must be hoth ordinary and

(2)y the expense must be paid or iuncurrod within the
taxable ycar,; and
3) tho cxpense wmust be incurred in cavrying on
] =

neons.,

Dupenco is considered ordinary when it o oowmon b
tvcur in the trade or lhusiness of the  toupayer, T in

connldered neceosary 1if It is appropriate and helpful ro

the tavpayer’s trade or Dbusiness or occupation. T i
mandatory that all expenses ke hoth ordinory andd
necesgsary capenditures. An expence  to b oorvdinary  wmuot

be reagonable in amcount (1955 CCUH. Fed.  Coursc, por. %00

as cited ifu Lthe National Internal Revenuce Codo, Aunotata:l

by Arafas, p. 193, Vol. 1; HU. Newtoun Whittle:

ey, Titc., 7

we

o 700 (19%7); Acthur A, Dallantinc, Jr., GoooTo e

(1256) Tow of TFederal Income Tuﬁai%vn,
25.54.201; .

Thurn, respondent opined that instend of  nor  tnee
from onperations petitioner has a tavahle income  ~f

BP1,2419. 956,00 computed as follows:

Grons income P10, o =12 0n
Toos o oanoal aud

administrative expenses (AR NI 10
Net income : P 1,272,037.00
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However, to the Court’s mind, rezpondaont

“

contention ia  out of issue. The deductibility ov  non

deductibility of an cupense should be raisaod
assoessment casze  or at the time whon vospendont

authoericed %y law  to cxamine petiticnce’s bools 1o the

lavel, Thias Court iz not a proper fopeom S0 !
rospondent te tackle such  an issuc i the ~hoeeno s of

[
I
s

noturcd asgocsment which will call for Lo jur

F=
=
ot
-
-
iz
o
v

This i3 a Judicial claim for o

creditable writhhaldirg  tax at source  and timo and  agsd

wo hold firm on eur rule  that in  tho ARSI R o RNt & SR
contrary cvidence  .a taxpayer nceod SRV AT (e
cowplicnce with the following three hasic vogniior ats:

(L) that it filed a claiwm  Tov vafond

within the twe (27 year pericd oo proocpiton
wineden “tion 292 (new 230) of ' Mot e !
Tnteroal DNovence Cudeg

at the incomec upon which the  tonos
thheld were included ia  the 1
pient; and

(3 the fact of withholdinsg ic
establislicd by a copy of statement (TN Toem
1742.1) duly issuced by the payvoer (withh 1din
agoenut) te the payce, showing the o .
and  the  amcunt of tax withholdl  theer
{Gcee. 10, Rev. Reps. 6-85; Citytruact Tiaanooe
Corporation v. The Commissionce of @ Totornal

Reveous, CTA Casc No.o 4134, WNoven 11, 1n0 .
TiuyLouov Financs Corporat ! on ety
Investors Finmance Corporation/IPNCD Tipuanoo) v.

Fo?
i

. i
Commissioner of Internal Revenue, CTA Case No.
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404G, Tebruary 24, 1993;
Development  Corporation

Internal

Revenue,

and
o f
10,

and PTasco Nealty
V. Commissioner
No. 42534, Auguct

1993; Commissioner of Internal

Revenue v.

Court

of Tax Appcals and Paseo

Realty and Development

Corporatioq, CA-G.R. SP NXNo.
1994 . ‘

32927, February 28,

records and

Pasced on  the evidence ol the Cadisi,
petitioncr mokb all the three requircments we Lorain Lo b

forth. Fivot, the claim for relund was tlwmely

within thoe twoe-yecar period from the Jdate of paywent  of

the tas which i bolstered under Sec.

Internal Raevenuoe  Code, os  amended. T

g ™ N PP .
of LUV LS [ 43

tetnal

=1

for refund with the Durecau

Daocoember 2 1993 (Lxl. "D-29") and with this Court  op

Decomber 29, 1007, The two-year perilod, Lo Lhe s lant
- ) compTuoes Lt atart  on April 15, 1992, th i
requiced by low Fou the petiticncr to Fils i Siunl
Lire e LT v (Comminsioncr of Fntornal Rovopas v,
THX Sales, Tac. et al., G.R. No. 37778, Jancary 1%,
1222). Sccond, petitioner declared o Ito gnnua!? Frie o
tax veturn, fovr  the year 1991, the inzowe upon  ohich the
tax sought to be refunded was withheld. This  ios zhownr in

Exh. "B~-1Rr" ywherein the amount of PO,2002, 470,00,
representing management fee, received from Py al
Undergarmen® of the Philipp! oo oo B !

Corporation

as part ol petitioner’s gross income. And lastly, the
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.

prock of withholding is well cotablishod

“

presentation  of Ceftificate _of Creditable Income  Tax
Withheld At Source (Exh. "A").

In tho absence of a contrury ovideonoe which
respochuL miserably failed to ifutroduce, Lhis  Coust
finds for the potitioner.

WHEREFCRE, in viocw of all the foregoing, rospondsut
is hereby <¢urdered to re[undyiu faver of petiticner the
sun vof P65 ,423.53 representing oveirpai:d craditab?.
withholding tox at zource for the cal ndar yeoar 1221,

50 ORDERED.

c?vdﬁﬁ UZ~(:LAnJﬁn.
ERNESTO D, ACNGTA

Procidina
rociding

Tpdar

WE CONCUR:

K. GRUBA

RAMON O. DD VEX
Sooowiate Judge



DECTATON -

TLOTUAL CAST NN, 5057,
<11
cCERTITFPFTCOCAT
I h by ocortify that the decoi

due cousualtst ton amoung the woemberso

Appeals in L " with  Section
thie Constitation,

166

-
&)

ey



