BArUGLIT OF TUE PHILIPFIN.I
COURT OF TAX APPEALS
BURICN CITY

/" CANTILAN LUMBTR COMPANY,
Petitioner,

~ versus - C.T.,A. CASE NO. 2153
THE COMMISSIONER OF

INTERNAL REVENUE,
Respondent.

DECTISION

Disputed by petitioner Cantilan Lumber
Company is the right o¢f respondent Commissioner
of Internal Revenue to impose the fifty per cent
(50%) surcharge in the total amount of 211,805.22

Lorest charges paid by it during the period
f m to December, 1965, as well as the
deficiency sales and privilege taxes as exporter
and manufacturer of logs during the yeais 1965~
1966.

Petitioner is a corporation organized and
existing under and by wvirtue of the laws of the .
Philippines, with principal office at 1000 Marques

de Comillas Etreet, Eimita, Manila. It has a

concession area, and 1§ engaged in the cutting

and removal of forest products from public forests
or forest reserves in the Municipality of, among

othexs, Carrascal, Province of Surigao del Sur.
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The Poblacion ofﬂCarrascal, Sitio Gango, Cango
Point, Barrio Adlay of the Municipality of
Carrascal, and the shoreline along Carrascal Bay
are all within the Surigao Mineral Reservation.
Petitioner's log pond is located at Sitio
Gango, Gango Point, Barrio Adlay of the Municipal-
ity of Carrascal which is about 20 to 25 kilo-
meters from its forest cutting area. The forest
products were transported to petitioner's log
pond thru its logging road connected to the
Paniguian feeder road whiclhi in turn connects
the national highway that leads to the said log
pond. It appears that all logs cut and hauled
by petitioner from its cutting area at Carrascal,
Surigao del Sur, ©o its log pond were properly
scaled by che personnel of the district forester.
The records shew that petitioner has taken
and maintained a forestry bcend in the amount of
B15,525.00 (MICO Bond No. 14024 issued by the
Malayan Insurance Co., Inc. as surety) dated
September 26, 1957, effective from that date,
during the years 1265 and 1966, conditioned upon
petiticner's faithful compliance with all the
provisicns of the Forestry Laws, the National

Internal Revenue Code, and the reqgulations issued
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Thz issue propesed Lo be taken up on apnpeal

is wnethen vetitioneyr violated Sectioun 1

Fo
¥

of
“inance Regulationa No. 85 {Revisad Internal
Revenus Fovest Products RFegulationa No. 85 dated
December 26, 1234} and, hence, is liahle unde:
Section 267 of the then in force National Internal
Revenua Code for 25% givcharg:z f£or remowing and
transporting forest preoducts from its cutting area
to its log pond without auxiliary involce and
another 25% for Gischarging said forest products
without secuvinyg discharge permit from the Com-
issioner of Inteyrnal Revenue.

in assailing respondent’'s right £o impose
the 50% surchargs on forest charges pajid by it
during the period from July to December, 1965,
petitioner alleges that no auxiliary invoice was
necessary since the transportation of lcgs from
its cutfting area o its log pond located in the
same municipality does not constitute a vemoval
for purposes of Section 1L of Finance Regulaticons
No. 85%. The taquirement of listing forest products
on blank fovms of auxiliary inwvoiceg undar Sectlion
1L 1s 1intended, according to petiticner, to prevent
the cutting of logs from the area outside of the

o v

lieensed area. Considering that the log pond of



ECIoIoN ~
CToA CASES NO, 2153

“

netitisner L3 sitvated within the wunicigality

whers iyg concesdion area 1s located and thak

there is only one logging road as an oy

-
(9

[

~h

ot oo
ell logs haoualed to ks log pond, petitionex
argves that there was no removal of the logs
within the coptemplation of Section 1l. Hence,

Lhnere vas a0 aogesstiiy bo comply with the vaoul

=

fo

mert of auxiliatvy inveices for purposss of trangs
povitirg the logs from fhe cutting atea to the
log pord, as welli as the peramit fop digcharging

As basls further for claiming Erar no

auxiliary invoice was necessarvy, patitiorec

[

would invoke the gertification dated July 24,

1966 issued by Mr., Donabto R. Arefias, officer-in-
charge <f ithe Carrascal TForest Station, autho: N
removal of logs from 1ts forest concession wiithout
the auxiliary invoices and discharge perntii, as
weli as the certification dated July 26, 13464
isoued by bhe Digtiict Vorester to the effeocth
tha’t there is no neceszity of prepaus
inwoice coveving the logs cut al veiitionex’

cutting area before scid lous are broughlt Soubn

to its log pond.

in rte tewtual zampletensss, Section 267 of

Lo
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collection agent) then grants a permit te dis-
charge the timber and returns the oificial invoicge
to the consignee, fogether with the auxiliary
invoice.

We find no merit in petiticner's cauvse.

Petirti

0

nex "s submisszion that there was no

removal oi the logs within the contemplabtion of

gection 11 of the Raeviged Tnternal Revenue Forestry

Regulat.ons No. 35 and, hence, there was nc neces-

sity tc comply with the requirement of auxiliary

invoices for purposes of transporting the logs

from e ecutting area to the log pond s'nce the

log pond 1s situaited within the zame municipality

where the corcession is located and there is only

one logging road az an outlet of all logs hauled

to the log pend 15 pesitively withouk mex
L. Referrihg te the terms of the law, it is

aguite clear that the right of the Government to

mpose surcharges for removal and trangpertation

without invoice of forest pr.niucts and for discharge

of the same withoni permit 1is not planted upon

the conditinn that Uhe.cutting area and the log

pond of the licensee ghould he situated in the

agifferent municipalities where the licensee's

concesgsion area 1s located. The law speaks of



"1f Fouset products shall ke ramoved wlthout
involico, oy g removal, s»aall be discharged
vithont permit fyom boel, car, gart, ov other
means of trangpoartation, the charges shall be
increazed oy twenty-~five per ¢enktum,” - without
morea, Softhing .o the law is sawd of removal of
the forest products from the cutiing area and
transportaticn of the same to a log pond situabad
snoa different munigipality where che coneacsion
area is lowated. Where the law coes not exact

the separava
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of the cutting araa and the log pond wheve tho
concesgion is situated, or thers is only one

logging zoad as oublet of the logs, as a condition

cor the issuance of azuxiliary inveices and discharge

permits, that condition should not ke read into

P

the law. The law is ¢lear and free from ambiguitw.

ir should therefore o eniorced as written, devoid
of judicial addition and subtraction. We are not

Foooandvlge iy statutory consbruciiion.

2. Foreszst chargesz, like mining taxes, are
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the producitzon, or savzrance from the soil, of
forest products, and are measured according to

cuancity and walue of the forest products pro-

10y are directed agaln:

-~
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cur on osevered. (51 Am. Jux. 1072)  Since
T T INardes are severance taxes, i.e., charges

upon th2 privilege of severiug or producing from
the soil of forest products, and are due and
payable upon remcval of the forest products from

the forest, proner documentation or invoicing must

53

be mz

D

g

‘2 in the cutting, gathering, production or
sevevange area, and not after they have been
transported to another place. It is only by
invoicing logs or other feoresast products at the
cuttisry, gathexing, production or severance area
that the Goverrment can find out whether logs or
timber hawve been illegally cut or forest products
nave ueen gatnered without permit, and the collec-
tion of all forestry charges insured.

3. To protect our forests against denudement,
waste and spoliation by licensees, trespassers
and kaingineros, public policy reguires that
proper documentation of logs and other forest
products must be made (1) upon severance ot pro-
duction from the soil and before removal from the
cutving area: (4} Juring transportation; and,
(3} at the time of discharge. Thus, Secticon 267,
supra, explicitly provides for the imposition of

-~

surcharges 1f forest products shall be removed
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without invoice, and upon removal, diccharnged
without permit from their transportation. The
pefcmptory requirements of public policy would
seem to stress therefore the necessity for £full
and unconditional compliance with the language

of the statute and the regulations. It 1s only
by such practical application of the law and

the regqulations, and by the strict implementation
of such a public pol:icy, that the national patri-
mony <an be properly conscrved and wiselv exploited.
The untegulated and uncontiolled producticn and
severance of timber and other forest products

frem the soil have already meant spoliation and
ruin of ouy foregst resources, resulting in re-—
current floods, crogion of the s2.1 and increasing

expenditures for rebrestation.

.

4. And on the point that no auxiliary invoice

was necessary on the ground that petitioner was

0

authorized by local foresiry employees to trans-

port logs from the cutting area to the log pond
without need of accompanying invoices. as well
as to discharge the same without perwmit, no law
or regulation hasg beewn pointed cut to us which

authorizes forestry employees to dispense with

such requirements. While petitiorer attempis to
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Jtew surport from Section 26Z of the then in
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= . ERI e ey . P P T
forre Nevical lotarnall Revenus Jods whiosn simuly

. . v - ey a0 Jo . Aoy - vy e b ot LER e - .
states, Ingckay ag oaviinent hovein, that "Enployees

cf wne Bureou ox Forsstry nay ke deputinzd by the
Comrissiones ©f Yuiernal Revenue Zor the porficrm-
ance of Guties i1nc:dent to the measuring and
invticing of forest products =z X X", nothing
thevs may be cono ' dered 2s empuwering forastiy
cernployoes to dispensae with the reguizremanits of
auxiliarvy irvoices or dischrrdge permits upon the
vemoval oy busniporration of logs Peritoumanoe
of duties incident o the neasoring =no anvoiging
of foresnt produc's cannot by any stceton ol the
imagiration include the authority to grart dis-
pensation from the reguirements of auxilia -y,
invoices and discharge rermits. Thero is patently
an abserce of analogy ov similavity between in-

voicing and dispensing with the invoice. and the

absuroity is at once hrought into beld relisf when

1t is consideved khat under Section 262, as cleauly
and axplicitly specified therein, it i3 only upon
asthovity of the Commizgloner of Intcornal Revenue
that erployoes oL the Burean of Vorastry may be

deputized for the pe:sformance of duties incident

to o dinwvolcing of forest products. [t is theiefore
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self-evident that the local forertiy employces
acted without any authernity when they izaued a
certification authovining the yremeoval of logs
from petitioner's fcocrest concession without
auxiiiary inveices and discharge permibts, as
well a2s a certification that there is no necesg-
sitr of prevaving avxiliary involices covering
legs oot &t the cuifting area before gaid logs
are breught down to ths log pond.

The fixed tax:es as proeducer and exportew for

n

L9265 and 1965 in th

v]

amount of B £0.00 and cefi~

0

C

(

ency sa.es tax and surcharge in the sum of
B:.70 sougbt also to be collected Ly respondent
in his cemend-tetter dated May 6, 1239 and reite-
rated in bhis decigion-—-letter dated April 23, 1970

have not been controverted by petitioner. Hena

+

)

L4
may be congidered as adnitted to be due and
collectible.

We, accordingly, sustain the decision under
eview. Petitioner Cantilan Lumbzy Company 15
therefore ordered to pay to resvondent Commis-
Internal Kavenue the amount of
B12.,805.22 representing 50% surcharge on forest

charges paid by it during the period from July

trn Decembear, 1965 and th- deficiency sales and
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WHLRELCRE, the judgment appealed

heveby affirmea at potivioner's cost

SO ORDORED.
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L COTTTILLAY LUMBER COMPLNTY,
Petitioner,

- Tersus - C.T.A, CASE NO. 2153
COMMISSIONBR OF INTHRMNAL
REVENUE, ,
Respondent,
K m= w = e m e ma ua se me v we w

Px

DISSENTING OPINION

It is my considered opinion that with the excontion

of the P80.00 fixed taxes and P8.,70 deficiency s2les

tax and surcharge for 1965 and 1966, petitioner
Cantillan Iumber Company 1s not 1liable for the sum

of ?11,716.5“, renresenting 29% forest surcharges for
transporting its cut logs without auxiliary invoices

and 25% surcharges for unloading the logs without
discharge permils contrary to what was reached by my

majority colleagues. And inasmuch as I believe the

Tacbual account of this case by the majority decision
v o y

p
W

~ R

an accouni of the facts as complete as pessible and
to the extent that it may be mabtarial Lo the isiue

».

not complete, it is my singular purncse to
c

or issues 1n tnis case,
Petitioner is a forest concessionaire and 1is
engaged v Jer the Forestry Law and the Fational Internal

.

RPevenus Code in cutting and extracting forest nroducts

o

frowm the public forests and foresv ressrves, amnong
others, in tne Municipality of Carrascal, Surigao

del Sur. The poblacion, Sitio Gango, Gango Paint,
Barric Adlay of the Muniecipality of Carrascal, and

the shorzline of Carrascal Bay, where 1t extracted its
logs are all withia che Surigao Linsecsl Reservation,
(2xh. A, 54 CTA rec.)

The logs cub, extracted and removed or hauled

b etitioner fro.a its concesaion ares, that iz from
3
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the cutting area to its log pond, were sca’led by the
perscnnel of the Bureau of Forestry. Trip tickets
were issued for the logs loaded from the cutting area
and hauled by petitiorert's trucké and surrendered to
the person in charge of the log pond upcn delivery of
the logss The auxiliary invoices covering all the logs
scaled at the cutting area and delivered at petitioner's
log pond were prepared by the Bureau of ;orestry S5tae
tlon at the said Municipality of Carrascal and subnmite
ted at the end of each month to the Collection Agent,
Bureau of Inpnternal Revenue, also stationed at Carrascal.
(teSeNne, PPe S=10y 27=31; Exh, By pe 55, CTA rec,)
Petitioner was eauthorized on Jyly 21, 1966 by
conato R, Araﬁés, Officer-in-charge of the Carrascal
Forest Station, at Carrascal, Surigan del Sur, to
remove logs from its Forest concession “xxx Without

Auxiliary Invoices and Discharge Permit xxu" provided

petitioner maintains an Ipternal Revenue Fafestry Bond,
From Septemger 264 1957, petitiomer maintained a bond
(Malayan Inpsurance Co. gond Noe 14024) in the amount
0f Pl54525,00, which subsisted through the years 1965
and 1966 which guararnteed the faithful compliance-of the
Forestry Lawss the National Internal Revcnue Code,
ard regulations. (Exhs, D, D=1 to D-2, pp. 57~€0,
CTA rec,)

In 2 certificaticn issued by District Forester'
Justimiano Cabiles of thé Burezu of Forestry dated

July 26, 1966, he stated thus:
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D-47, Licences
Supervision

TO WHOM IT MAY CONCERN:

Thi=s is5 to certify that all logs cut and
hauled by the Cantilan Lymber Company located
at Carrascal, Surigao del Sur, from their cuhs
ting area to their logpond are properly scaied by
the personnel of this Office., That loos leaded and
haulad by the Company trucks are issued the ¢ore

responding triy tickets which are haunded to the
iogpond incharges upon delivery thereat,

I further certify that the above menticned
Company has its logpend situated within the M-
nicipality where the concessicon area is located
and that there iz only one logging road as an
cuatlet of all logs hauled to their logpond, hence,
there is no necessity of preparing auxillary ige
voices cove " ‘ng the logs cut at their cutting area
before said 10gs are bfought down to their logm
pond, The auxillary invoices covering all logs
scaled at their cutting area and at their log=-
pond are prepared by the Bureau of Forastry sta-
tion at Carrascaly, Surigao del Sur and submitted
always at the end of eazh month to tne Collact-
icn Agent, Bureau of Ipternal Revenuey Carrascal,
Surigan del Sur,

s

This certificate i3 issued upon the reguest
of Cantilan Lumber Company in cornection with
their operation.

(36D) JUsTIMNIANO CABILES
District For 2ster

Note:

This certificete is issuecd having knowledge
and being the District Porester of Surigao del
Sur until I was “transferred to the Off 2e of
thc Director of Forestry, MManila,

(oGn) JUSTIMIANO CARILES

District Foresterx

Copy Furnisheds
Direc oo
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from July to Tecember,

salr . ol loze. of 21,5%21.09. (t.s.n., D. 19.)

On liarch 31, 1969, resoondent, through |

bho Pilar, Cnief, Tax Livision of the burczu of Inter-

rongring

o)
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DISSENTING CPINION -

by

CTA CASE NO. 2153

Respondent,- in a letter dated May 6, 1962 (Exh, G,
pPp. 64~65, CTA rec,) stated that tl:2 lekter of Donato
R, Araras of th: Carrascal Forest Statiom, deted Jyly
2ly 1966, and the certification of J,stiniano Cabiles,
District Forester, dated July 26, 1966, stating and
confirming that petitioner was authorized tc remove
the lcgs gut from the cutting area to ths log pond
is Lllega® on the ground that the Bureaw eof Fhrestry
was not given the power to aukhorize the removal of
<he logs cut without auxiliary invoices and found
patitionzrx liakie to pay the amount of PL11,805,22
as ferest charges, fixed and deficiency sales taxes
and surcharge for the years 1965 and 1566 computed
as follows:

l., Forest charges paid
during the period
(July-~December 31,
1965). ® [ ] [ 'y Y ?23,’433.0( ‘
25% sur. for transporting
W/Q inVOice e o & & © & o @ 0?5@858026
25% sur. for discharging

W/O p@rmit e © e © m ©® ® » ® 59858.26

2, C=14 PR for 195% &

1566
As producer . . « 40,00 .
As exporter . o » 40,00 80,00

3, Deficiency sales tax =
Salas o » o o oPLp521,89
T% f.ax theres
ON o 6 s o @ L064,53
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of timber or B.T.3. Form ko, 14,05
L8 of fi“cwooﬁ or otacr minor forest
G pe segured the de nnt"
: ﬁPC#ETrYP ol Lhe
said foreat nrodnets heve
id cuxiliary invoices, whon ﬂaW“"
sworn Yo before tins dceouty nrovice
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the Bureau of Forestry is in a position to determine
whether a certain concessionaire would be reguired to
a:;;mplish auxiliary involces Qith respect to the
transportation of legs; and that based upon that au-
thority, petitioner was authorized by the Officer~Inm
Charge, Mr., Uonato R, Aramnas, of Carrascal Frrest Sta-
tion, on July 21, 19586, ©o remove the logs from its fo=
rest concession without auxiliary invoices and dise
charge: permits, provided 1t executes a forestry bond;
and that the logs cut were preperly scaled by the Bu-
reau of Forestry personnel, and the auxiliary invoices
were prepared by the Bureau of Forestry station at
Carrascal, and submitted at the end of each month to
its Collection Ageni, Bureaw of Internal Revenuz at
Carrascal, as certified to by District Forester JuSFi“
niano Cgriles, Finally, it contended that it hes

paid all forest charges,

On the other hand, respondent contended ang ine

6]

isted that petitionsr had viclated said Section 11 of
Revised Regulation Npo 85 and is liable under Section
267 of the Tax Code for 25% for removing forest pro=-
ducts without auxiliary invoices and 25% for unloading
forest products without discharge permits,

Respondent, strongly, arfued that the raquirements

of an auxiliafy iuvoice and discharg~ =ermit are man=-

datory and admits of no exception.
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which, &g one cun alrsedy see, wus cus to good faith
ol petitioner, 1c strengfhencd by the fact that &
bord wig excceuted by it to cusrentee the non-ooyvment
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of ony foresct cuc to b fue theccon cenformadly

.

to tne wuthority pronted by Toncto R. sranns, COfdeor

L3 e hl 4

in-chargrs of the Cearrascel Porast Stotdon. Lnfrs wes,

reforc, noe scintille of aoviderce which would ole

o violate

Lon owould Justiily ow

[N

gition of the 23 surchorges or sonalties. Tnis holc

ie comni-tely i cccord Wit tne orincinl-o Loic doun

in two {2) »nreovious c8scs declded by tnis Court to the

e ot tin g Fovm penpe A e ey r-f‘ o [~RIR & (\‘.—\ STV e s o ey e T E Y e
ST Dh VO WSS he vl OL g SLTCRGD TS CL JCNG.Lyles.
S Com Ty ey =
L I'J._(AYJE:(:‘J Co., ne, v, Comm, of _‘.H.t. T oy

CTA Case No. 1878, June 3¢, 1969, citing Paner Indugtriecs

Corcorction of tae nilioninesn . of Internal
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Revenue (CLA Case No. 1680, July 22, 1966), which
clted in turn Connel Bros. Co, /ZPhil./ v. Gollector

of Internal Revenue, G.R. No. L=1%470, Decembar 26,

1963: sae fmado A. Colon, Courh of Tax Aunpeals,

v

S
Megeasy of

Interaal Revermue Tax Caszca, Vol. I (Quezon

Cityy Central Lawbool Publishing Co, Inc.), pp. 503~

I3
£

7O,/ Said this Courts

With respect to p titionet's liability to
the surcharge, it aopears, as adverted to furthen

above, that petitioner paid on time the charges
atated in fhc scale renort of thae forest officers

and it 2ls30 pald the dxfjcwcncy forest chavges after

a reconpuatstion on the basls of the revized recla
szificetion of trees which was overlocked by the

%orent Officer. Petitioner only questions the in-

posiiion of the 25% surcharge against it. The
fac»s and issues of this cane are the same as the

casc of Paner Industries Corporation of the Philip-

pines (formerly Bisl:.g Industries, Inc,) vs. Comne
nisslorer of Internal Revenue (UTA Case No, 1630,
July 22, 1966) which this Court decided adversely
agains® the Commissioner of Internal Revecnue, and
hersunder we Telterate what we gald tharve:

"The only auestion p ,bb before this Court
is the validity of the 25% surcharge impose
byﬂreStondent cn petitioner. This muoqtion
brings to wmind Regulation No 8, of the DNew
p rtmn v of Tinance that, “mong ther things,

»mitlatee the manner of pr”in@ for1~* c*nrpan
tbe pertincnt provision of which belng Sectici.
28 thereof, which rea2ds as followss

*(h) At the erd of each month and
without the necessity of waitinz for
the result of the revision to be made
in the Bureau of Forestiry, the forest
officers stationed at the sawmill hove
been instructed by ithe Virector of
Forestry to forward the original of
the Montnly Secasle Report (B.¥, Form
No, 24,33) to the deputy provincial
trezsurer concerned for collection,
Sald forest officer shall deliver
the triplicate of the Monthly Scale
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sawmill

shall present it
the deputy provincial treasu

to

rell cn or

betare the lasgt date on which the amount
due thereon and indicated in the scale
lE)OKt may De peld without surcharge,

which @Gate gshall not he later then ths

45th day from the last day of the month

in which the timber was scaled by the
forest charges without awaliting any dee
mand Lor the payment thersof, i¢ upon

the revision mada in the Burecu of Forestiy,
thocte should be found any shoyt chargas or
overcharges, the negessary adiustment shall
be made con the Mynthly Scsle Report ‘
(RaF. Iorm No, 1-5}for the subseguent
month,?

"It will be ncted from tne foregoing regulae
tion that petiticoner -'s forest charges are reguirad
to be pa:d after receipt of the monthly sczle re=
port of the forzast cfficer or forester, ca which
the amount payarle 1s based., Faymenhts are even
subiect to correchticon for if upcn revision made
in the Bureauw of Forestry, there should be found

any shorit charges or overcharges, the necessar
adjustnents are made on the monthly 5

- e
S Tapold

ior bb subseguent month which is t}e 5 ot
the next payment, Irom *his very man: of pay-
mant 1t would seem that surcharx abQ ar C O
tzmplated in case of short charges bat in
that event the necessary Mﬁlinﬁtjnn is = in
the pnext monthly scale report as the atlion
itself provides. Of course surcharges due
when the taxpayer fails to pay on time I““ forast
charges collectible on thes basis of the monthly
scale report of the forest ofificers,

“In the prasent case, it 15 conlrovertad that
petitioner paid on time the forest charges for the
month of J,ly, 19061 collectible under the menthly
scale report of the forest officers, If the ”orm
rect tax was not pald 1t was becauss the scale vreport

Npw 75 days, pursuant to Sec, 207, MNat., Inte Re
Co ¢, in relation o Sec, 28{b), Regs, Na, 85 of
‘ +f Finance; M.I.R. Ruling No. 121, Feb,
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id not reflect the new re-classification, the fow-
rest officers nhaving overlcooled same, If petitioner
did not pay the shortage earlier than the preliw-
mipery 5-day letter of June 1€, 1962, it was
obviously beceuse the necessa*y nd;v”tmvh; wWa s
nct made by the Bureau of forestry in the nonthly
scale rerort of the succeeding rmonth as provided
by the regulation. Upder these circumstances ws
cannot find justification for penzlizing Uptikﬂon@
s0lely for the errors of the forestry cfficers agbe
ing as desputiss of respondeni, PetitioneL nad no
nart in the making of the scale reports and all it
did was to pay the forest charges on the basis of
the scale reports. Said this Court in the case of
Philipplnm Power and Develoement Co,, inCe VS, COM=
missioner of Internal Revenus (C.T.A. Case No, 1152y
Qcte 31, 1965):

*On the third issue, petitiocner oo
tends that he is not liakle for the sum of
B8, 233,88, representing the 25% surc
for the reason that the failure to pay
5% franchise tax was dus €0 respondent's
letters dated June 15, 1955, and July 13y
1955, respestively, which led him 5 bhe~
lisve hat the correct rate of percentayge
tax du. was only 2%, and in conseguence
of whaioh it was granted a tax credlt of
£39,830,76, or the diffcrence batween the
5% prascribed in Sec. 259 of the Tax Code
and the 2% provided in its franchise.

t

tThis cowntentlion is well taken. Ham
ving acted in geod faith and having been
misled by the respondent, it would not be
fair and equitable to impose upon the petil~
ticner the 25% surcharge. In the case of
Ilagan BElectric & Ice Plaut, Inc, vs. The
Comin, of Internal Revenus, C.T.A. Case N
1178, May 18, 1964, this Leurt held:

fo i

"It is undisputed that p9f¢tlvumw
paid the 2% irwnbhiye tax in accordance

with the view of respondent's deputy

that the former was liable only far the
2% franchise tax, It may, thereiore,

be caid thnat the fallure to pay tne
correct smount of tax is FlCA”)Y and
Jirectly attributable to the mistzken
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