COURT OF TAX APPEALS
QUEZON CITY

WESTERN INTERNATIONAL HOTELS
COMPANY — Philippine Branch,
Fetitioner,

- versus - C.T.A. CASE NO. 3081

THE ACTING COMMISSIONER OF
INTERNAL REVENUE,

Respondent. 3 /'/7 //f 1/
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D E C ¥ S I O N

This is a claim for refund or tay credit of

petitioner in the total amount of F150,666.41

representing overpaid branch profit remittance
taves.
Fetitioner is a foreign corporation duly

licensed to engage in business in the Fhilippines.

In the years 12782 and 1779, petitioner made
various payments of branch profits remittance tax
on remittance of profits realized totalling
F1,153,307.492 for the years 1977, 1978 and 1979.

In a ruling dated January 21, 1280, respondent
Commissioner held that "the 15%% branch profit
remittance taxw shall be imposed on the profit
actually remitted "and not on the total branch

profit out of which the remittance is to be made.”
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Rased on this correct computation of the
branch profit remittance tax, petitioner should

have only paid the total amount of F1,002,641.08,

instead of the amount of FP1,1583,307.49 actually

paid, resulting in an overpayment in the total

amount of F150,4666.41.

On April 1, 1980, petitioner filed with

respondent a claim for refund or tax credit in the

total amount

of  P150,666.41,

overpaid branch profit remittance

The only

issue in this case

representing its

tax liability.

is whether or not

petitioner is entitled to the refund or tax credit

in the amount of F130,6656.41.

We hold in the affirmative and we hold that

this cagse is similar to the case of Exxon Chemical

Eastern, Inc., vs. The Acting Commissioner of

Internal Revenue, (CTA Case No. 3137, September 30,

1986, wherein we held that "the 154 branch profit
remittance tax shall be - imposed on the profit
actually remitted and not in the total branch

profit out of which the remittance is to be made."

On  January 21, 1980 the Acting
Commissioner of Internal Revenue issued a
ruling where he held as follows:

L RYEVEY]
HAHH

relative to your
to the tax base upon
13% branch profit

tax provided for

query as
which the
remittance
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under TOoction 24(hY(2Y of  the
Ta Code chal te imposed,
please be advised that the 1759%
branch  profit  remittancs o
shall he imposed o the profilb
actual ly remitted abyroad sl
not o the tobtal byanch profit
put of whickh the somittance is
made "

Section 290 () o f Fhee  Tax  Covde
insofar azs pertinent provides.

arren Meovided Fur-ther,
That any profit remitted abroad
by & hranoh office to 1t
mather company shall be subjisct
to  taw o f fifteen pr cent
(13% (except those registered
with the Export Mrocessing Zone
Authority) oo

Hevwed close te the contoet o f
Section 294(H)(Z2) supra as consbruesd by
the aforesaid RBuling of January 20, 1780,
petitioner claims  that it showuld have
padid the branch  praofit taw of orly
FRL2,726.0% dinstead of 244,635,000 and
FPALAZAT ALY dinstead of FPI61.280,.15 of its
actual profib remittances for the voars
1977 arnd 1278, resnpectively. N al
conseguence 1t overpaid Uhe branch peofib
remittance taues din the btobtal  amount  of
F77,0145.45, computed s follows:

Net Profit Branch Remit-
Date Faid After Income Tax tance Tax (BRT) Correct BRT  Overpayment

1977 Profit

Tax computed
and paid 15% of
P1,630,900,00 P244,435,00

Should be 13% of
P1,418,174.914 P212,726.09  P31,708.91
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1978 Frofit

Tax computed
and paid 1§% of
P2,409,201.00 P61,380,15

Should be 157 of -
P2,049,457.30 P314,283.61  P47,136.04
Amount claimed for refund or credit P79,045,45

t{Remitted amount)

(O August 2é6, 1780 petitioner filed
with the respondent’'s Office a claim for
the refund or tay credit of the amount of
F79,045.48 representing ite alleged
overpaid hranch profit tax liabilities.

O September 2, 1980 in  ardes to
toll  the  two-year statutory period of
liMitatTen . had this petition filed with
this court,

Respondent takes no issue as to the
clear and unambiquous  language of  the
ruling of Januwary 21, 1980, supra, that
thea LS%  branch profit  remittance tawx
shall be impozed o the profit actually
remitted  abroad and not on  tb bramch
profit out of which the remittance iz to
be made. Father, he invokes the right to

ot ify arvy e committed ir thie
implementation o f tlie toa lans aryrd
reQulations o L ground thot the
government is not bound by the mistakes

of its agents (Fineds v. CFI Tayabasz, 52
Fhil. 803), and accordimngly cites Revenue

Memorandum Civrcular Mo. B-82 dated March
17, 1982, providing, inteyr alia,

"Considering thet the 154 bramch profit
remittance tax is imposed and collected
at BOUNCE, neceszarily the tau base
szhould be the amount actually applied for
by the branch with the Central EBEank of
the - Fhilippines AD profit to be
remitted.”

Suffice it to state that the
argument agitated by the respondent wazs
aquarely met and reiected in a case
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mimilar in  many or S0 in
circumstances. It may beo nec
repeat  what  bhe Soapremo Cowrt oz
what oo plainly Aapply to the petitioner
in the case at bar, that -

"Fetitioner s aforesaid
contention is without merit.
What is appliceble in the caze
at har iz «till the HRevenue
Faling of January 21, 1980
bhecause pPrivate respondent
Evrroughs Limited prid theo
branch profit remittance toor in
question o Harch 14, 1777,
fMemorandum Cirocalar Mo, -2
dated March 17, 1782 cannot be
given retroactive effect in the
Tight of Section EanS {(FHon -~

ivity _of _rulings) of
the Mationa Intermnal FRevenue
Code M . (Underscoring
csupplied)

"The prejudice that weerld
roeslt to priivate rezpondent
Euirroughs l.imited by &
retroactive appliceation of
Memorandum Circular No. 8-20 i
beyond question for it would beo
deprived o f t i subztantial
amount of F172,058.90, Gl
irsofar a5 the enumeratod
erecephions are concerred,
admittedly, Burrocugh=s Limited
doss not fall under any of
them." (Commiszioner o f
Internal Revenue v, Burrounghs
Limited and CTH. G.F. Mo, Lo
HEETIE, June 23, 1786)

oy

fioing by  the =said  proncuncement,
thare can be no occasion to speculate
upon where to hase the 15% branch profit
remittance  impositon hefore March 17,
19832 or the issuance of the questioned
Revenue Circular., Otherwise, there would
be a random quirk in  the equal tax
treatment of CAGES similarly
circumstanced. We therefare hezitote to
futher fashinn Aan issue irto A
satisfartorily settled legal situstion,
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Accordingly. we view with ease
petitioner’'s righteous indignation in
prying loose from the legal constraint of
retrospective application of the subject
Circular, having stretched too far the
effective range of expediency.
Fetitioner has proved entitlement to a
favorable determination as a matter of
fact and law.

WHEREFORE, findimg the petition to

be well taken, the same is granted and

the refund/credit of the amount sought is

hereby ordered. No  pronouncement as to

costs.

This decision in the case of Exxon Chemical
Eastern, Inc. case finds strength in the decision
in the case of Marubeni Corporation vs.
Commissioner of Internal Revenue, 177 SCRA 300 and
also the case of Commissioner of Internal Revenue
vs. Burroughs Limited, 142 SCRA 324,

WHEREFORE, finding the petition to be well
taken, the same is granted and the refund/credit in
the amount of P150,666.41 sought is hereby ordered.

No pronouncement as to costs.

50 ORDERED.

GQuerzon City, Metro Manila, March 47, 1992.

AN
CONSTANTE/ C. ROAQUIN
ssociate Judge

I CONCUR:

Q: Gl

ERNESTO D. ACOSTA
Fresiding Judge
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[ e ool aec ek Slle o mehile S sepel oo Ras Sullie sl She B A

I herealy certify that this decizion vz
reached aflter due conswltation betwesen the mombers
of the Court of Tax Gppeals in acoordances with

Zection 173, Article YITI of the Constitubion.

Qhaki:;(2\(;:L.J‘\_

ERNESTO D. ACOSTA
Fresiding Judae
Court of Tax fAppeals



