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DECISION

MODESTO-SAN PEDRO, J.:
The Case

Before the Court is a Petition for Review' (“Petition”), filed on
November 8, 2021, praying that this Court declare the undated Final Decision
on Disputed Assessment (“FDDA”) and accompanying undated Assessment
Notice assessing it for deficiency taxes in the total amount of
P3,761,146,901.70 as null and void and awarding it with costs of suit.

The Parties

Petitioner Alphaland South Tower, Inc. is a corporation duly organized
and existing under the laws of the Republic of the Philippines, with office
address at Alphaland Makati Place, 7232 Ayala Avenue corner Malugay
Street, Bel Air, Makati City.>

Respondent is the duly appointed Commissioner of Internal Revenue
who is authorized to examine any taxpayer and to assess the correct amount
of tax.?

y

L' Rollo, Vols. 1 and 11, pp. 1-767.
See Petition for Review, p. 3, id. at 3.
id.
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The Issue

The sole issue in the case at bar is whether petitioner is liable to pay
deficiency income tax, improperly accumulated earnings tax, value added tax,
expanded withholding tax, withholding tax on compensation, documentary
stamp tax and surcharges and interest in the total amount of
P3,761,146,901.79.°

Arguments of the Parties

Petitioner’s Arguments

Petitioner presents the following arguments —

1. RO Calpo was not authorized to conduct any audit on it.

2. The FDDA and Assessment Notices are void for having been
issued beyond the three year prescriptive period provided for
under Section 203 of the tax code.

3. There is no basis for the assessment of improperly accumulated
retained earnings.

4. The FLD was issued in violation of Section 228 of the NIRC
which gives taxpayers 30 days within which to file a protest.®

Respondent’s Arguments

Respondent, meanwhile, raises these arguments against petitioner’s
case —

1. The Court has no jurisdiction over the Petition, which was
belatedly filed.

2. The reassignment of the LOA and the failure of the reassigned
RO to secure a new LOA does not result in the invalidity of the
assessment.

3. The invalidity of the FDDA does not invalidate the assessments
validly issued through the FAN.

4. Section 203 of the tax code does not apply since it had 10 years
within which to assess petitioner, which committed substantial
under-declaration of its taxable income.

5. Petitioner cannot submit evidence it did not submit at the
administrative level and the issue remaining with the Court is
whether the finality of the assessment was proper.

6. The 50% surcharge was proper. y

See Pre-Trial Order, p. 2, Rollo, Vol. 1V, p. 1639.
6 See petitioner’s Memorandum, pp. 6-24 id. at 2108-2126.
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As in Mannasoft, petitioner timely filed its protest and request for
reconsideration to the FLD on November 20, 2020. From this date, the 180-
day period began to run. Undoubtedly, when respondent issued the WDL on
September 21, 2021, the 180-day period had already lapsed. Nonetheless,
petitioner's immediate request to lift the WDL on September 29, 2021 made
it perfectly clear that it was awaiting respondent's action on its protest and
request for reconsideration. This is an express indication that petitioner was
opting for the second recourse provided in RCBC/Mannasoft in response to
respondent's inaction to its protest. This is again apparent in petitioner's
subsequent letter dated October 8, 2021, which reiterated its request to lift the
WDL.

The undated FDDA? issued by respondent and received by petitioner
only on October 7, 2021 undoubtedly constituted the final decision of
respondent which was appealable to the CTA in accordance with the remedies
espoused in RCBC/Mannasoft. It is not amiss to add that in actual fact, the
FDDA explicitly stated that “(T)his is our final decision.”

Accordingly, having received the FDDA only on October 7, 2021,
petitioner had 30 days from said date or until November 6, 2021 within which
to file its Petition for Review. Said date falling on a Saturday, the Petition filed
on November 8, 2021, the next succeeding business day, Monday, was
certainly timely filed.

The absence of a LOA in the name of the
Revenue Officer who conducted the audit
renders the audit void

What is fatal to respondent’s assessment is that the revenue officer who
conducted the audit on petitioner was not armed with the requisite LOA.

Respondent first maintains that since the audit investigation was
conducted by the Large Taxpayers Service (LTS) under the Office of the
Commissioner of Internal Revenue (OCIR), the issuance of an LOA is not a
statutory requirement as it is an inherent function of the CIR and his
authorized representatives to authorize the examination of all taxpayers. He
also points out that while RO Calpo was named in the Memorandum of
Assignment (MOA) as the new RO assigned to the case, he was still under the
supervision of GS Maroket who was named in the LOA. Finally, he holds
that there is no statutory requirement that the ROs be named in the LOA itself./,

Exhibit P-2, Rollo, Vol. IV, pp.1674-1680.
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officers. However, notice of the fact of reassignment and
transfer of cases is one thing; proof of the existence of
authority to conduct an examination and assessment is
another thing. The memorandum of assignment, referral
memorandum, or any equivalent document is not a proof
of the existence of authority of the substitute or
replacement revenue officer. The memorandum of
assignment, referral memorandum, or any equivalent
document is not issued by the CIR or his duly authorized
representative for the purpose of vesting upon the
revenue officer authority to examine a taxpavyer's books
of accounts. It is issued by the revenue district officer or
other subordinate official for the purpose of
reassignment and transfer of cases of revenue officers.

The petitioner wants the Court to believe that once
an LOA has been issued in the names of certain revenue
officers, a subordinate official of the BIR can then, through
a mere memorandum of assignment, referral memorandum,
or such equivalent document, rotate the work assignments of
revenue officers who may then act under the general
authority of a validly issued LOA. But an LOA is not a
general authority to any revenue officer. It is a special
authority granted to a particular revenue officer.

The practice of reassigning or transferring revenue
officers, who are the original authorized officers named in
the LOA, and subsequently substituting them with new
revenue officers who do not have a separate LOA issued in
their name, is in effect a usurpation of the statutory power of
the CIR or his duly authorized representative. The
memorandum of assignment, referral memorandum, or
such other equivalent internal document of the BIR
directing the reassignment or transfer of revenue
officers, is typically signed by the revenue district officer
or other subordinate official, and not signed or issued by
the CIR or his duly authorized representative under
Sections 6, 10 (c) and 13 of the NIRC. Hence, the issuance
of such memorandum of assignment, and its subsequent
use as a proof of authority to continue the audit or
investigation, is in effect supplanting the functions of
the LOA, since it seeks to exercise a power that belongs
exclusively to the CIR himself or his duly authorized
representatives. (Emphases supplied)

We find no reason to depart from these sound rulings, which have
similar circumstances as the instant case. We thus affirm the assailed
decision and resolution of the CTA En Banc, declaring void the subject
assessments for having been issued without an LOA by petitioner or his
duly authorized representative.”

(Emphasis in the original; citations omitted)

Here, the evidence, even that from respondent himself, clearly shows
how RO Calpo had no authority to conduct the audit investigation of
petitioner’s tax records.p
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SO ORDERED.

WE CONCUR:

g Adon —7
MA. BELEN M. RINGPIS-LIBAN
Associate Justice

Cassern & —,
CORA%I:IG. RRERFLORES

Associate Justic

/
ATTESTATION

I attest that the conclusion in/ the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

Ry, Alee

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court.

ROMAN G. DEL ROSARIO
Presiding Justice




