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e-payment, the taxpayer shall give instruction to the AAB to
debit its account for the amount of tax payable on or before the
due date for payment thereof as prescribed under the

prevailing / applicable laws / regulations.

XXX

In view of petitioner’s enrollment with the Electronic Filing and
Payment System (“EFPS”) of the BIR, filing of returns (except for
December) shall be in accordance with the schedule set forth in RR No.

26-2002, to wit:

XXX

xxx71

Group A | Fifteen (15) days following the end of the month
Group B | Fourteen (14) days following the end of the month
Group C | Thirteen (13) days following the end of the month
Group D | Twelve (12) days following the end of the month
Group E | Eleven (11) days following the end of the month

Considering that petitioner is in the business on “curing and re[-
]drying tobacco leaves” and “other business activities, N.E.C.,” it

belongs to Group B and fourteen (14) days apply.

Therefore, as to EWT and WTC, respondent’s right to assess from
January to November 2010 has prescribed, leaving December 2010 for

which he has the right to assess, viz.:

EWT
2010 DUE DATE FOR ACTUAL DATE OF BASIS LAST DAY TO
FILING OF RETURN | FILING OF RETURN ASSESS

January 14-Feb-10 8-Feb-1072 14-Feb-10 8-Feb-13
February 14-Mar-10 9-Mar-1073 14-Mar-10 14-Mar-13
March 14-Apr-10 10-Apr-107 14-Apr-10 14-Apr-13
April 14-May-10 6-May-1075 14-May-10 14-May-13
May 14-Jun-10 8-Jun-1076 14-Jun-10 14-Jun-13
June 14-Jul-10 9-Jul-1077 14-Jul-10 14-Jul-13
July 14-Aug-10 7-Aug-1078 14-Aug-10 14-Aug-13
August 14-Sep-10 7-Sep-1079 14-Sep-10 14-Sep-13
September 14-Oct-10 7-Oct-1080 14-Oct-10 14-Oct-13
October 14-Nov-10 8-Nov-1081 14-Nov-10 14-Nov-13

71 Underscoring ours.

72 BIR Records, p. 81D.

73 Id. at 81. (

741d. at79.

751d. at77.

76 ]d. at75.

71d. at71.

78 BIR Records, p. 69.

79]d. at 67.

80 Id. at 65.

81 Id. at 64.
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November 14-Dec-10 8-Dec-1082 14-Dec-10 14-Dec-13
December 15-Jan-11 10-Jan-1183 15-Jan-11 15-Jan-14

WTC
2010 DUE DATE FOR ACTUAL DATE OF BASIS LAST DAY TO
FILING OF RETURN | FILING OF RETURN ASSESS

January 14-Feb-10 8-Feb-1084 14-Feb-10 14-Feb-13
February 14-Mar-10 8-Mar-1085 14-Mar-10 14-Mar-13
March 14-Apr-10 10-Apr-1086 14-Apr-10 14-Apr-13
April 14-May-10 6-May-1087 14-May-10 14-May-13
May 14-Jun-10 7-Jun-1088 14-Jun-10 14-Jun-13
June 14-Jul-10 7-Jul-1089 14-Jul-10 14-Jul-13
July 14-Aug-10 7-Aug-10% 14-Aug-10 14-Aug-13
August 14-Sep-10 7-Sep-1091 14-Sep-10 14-Sep-13
September 14-Oct-10 7-Oct-10% 14-Oct-10 14-Oct-13
October 14-Nov-10 8-Nov-10%3 14-Nov-10 14-Nov-13
November 14-Dec-10 8-Dec-10% 14-Dec-10 14-Dec-13
December 15-Jan-11 10-Jan-11% 15-Jan-11 15-Jan-14

Documentary Stamp Tax

Section 200(B) of the 1997 NIRC provides, as follows:

SECTION 200. Payment of Documentary Stamp Tax. —
XXX XXX XXX

(B) Time for Filing and Payment of the Tax. — Except as
provided by rules and regulations promulgated by the
Secretary of Finance, upon recommendation of the
Commissioner, the tax return prescribed in this Section shall be
filed within ten (10) days after the close of the month when the
taxable document was made, signed, issued, accepted, or
transferred, and the tax thereon shall be paid at the same time
the aforesaid return is filed.

Corollary thereto, Section 5 of RR No. 06-01 mandates the filing of
DST Returns and payment of the DST due thereon within five (5) days

82 BIR Records, p. 62.
8]d. at 58.

8 Jd. at 55.

8 Jd. at 51-52.

8 Jd. at 48-49.

8 Id. at 44-45.

8 BIR Records, pp. 41-42.
8 Id. at 37-38. (
% Id. at 33-34.

1]d. at 30-31.

92 Id. at 25-26.

% Id. at 21-22.

% BIR Records, pp. 17-18.
% Id. at 13-14.
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after the close of the month when the subject document was made,
signed, issued, accepted, or transferred, to wit:

SECTION 5. Time for Filing of Documentary Stamp Tax
Returns and the Payment of Taxes Due Thereon. — The time for
filing of the documentary stamp tax returns and the payment
of the taxes due thereon shall be revised in accordance with the
appropriate amendments to existing regulations, as presented
below.

(1) Paragraph 19 of Revenue Memorandum Circular No.
1-98 is hereby amended to read as follows:

“(19) The documentary stamp tax return shall be
filed within five (5) days after the close of the month when
the taxable document was made, signed, accepted, or
transferred, and the tax thereon shall be paid at the same
time the aforesaid return is filed.”

(2) For large taxpayers, Section 4(3.6) of Revenue
Regulations No. 1-98 is hereby amended to read as follows:

“Section 4. Filing of Returns and Payment of Taxes. —

XXX XXX XXX
3. When to File and Pay
3.6 Documentary Stamp Taxes

Large taxpayers shall pay their documentary stamp
taxes within five (5) days after the close of the month
when the taxable document was made, signed,
issued, accepted or transferred by the filing of the
documentary stamp tax returns, through purchase or
actual affixture or by imprinting the documentary
stamps through a documentary stamp tax metering
machine.” %

DST is paid on a per transaction basis. Hence, it is important to
look into whether petitioner filed the required returns relative to the
transactions assessed. Based on the FLD?, DST assessment relates to
the following transactions: [/

% Underscoring ours.
97 Records, Vol. 3, Exhibit “P-6,” FLD, Details of Discrepancies, DST, p. 339.
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1. Advances from stockholders on the taxable amount of
Php71,000,000.00 pursuant to Section 179 of the 1997 NIRC; and

2.  Exchange of Assets on the taxable amount of
Php61,675,544.00 pursuant to Section 196 of the 1997 NIRC.

1.  Advances from stockholders

Based on the AFS, advances from stockholders relate to in the
amount of Php132,500,000.00 as of December 31, 2010, which are non-
interest bearing, uncollaterized and payable on demand.?® A study of
petitioner’s 2010 General Ledger®® shows the components of the
advances from stockholders for TY 2010, to wit:

Beginning Balance Php  61,500,000.00

January 2010 31,000,000.00
April 2010 20,000,000.00
July 2010 30,000,000.00
TOTAL PHP 132,500,000.00

Pursuant to Section 200(B) of the 1997 NIRC, as amended by
Section 5 of RR No. 06-01, the DST Return shall be filed within five (5)
days after the close of the month when the taxable document was
made, signed, issued, accepted, or transferred. Also, Sections 203 and
222(a) of the 1997 NIRC mandates that respondent should issue an
assessment for deficiency taxes within three (3) years from the last day
prescribed by law to file the tax return or the actual date of filing of
such return, whichever comes later.

Records reveal that petitioner submitted its Documentary Stamp
Tax Declaration/Return (BIR Form No. 2000)1% on January 4, 2012
covering accumulated DST from the year 2009 to 2011, including the
above transactions in January, April, and July 2010 in the amounts of
Php31,000,000.00,  Php20,000,000.00, and  Php30,000,000.00,
respectively. Considering that assessment was made on December 16,

98 Records, Vol. 2, Exhibit “P-10-A,” AFS, Note 13, p. 416; in relation to Records, Vol. 2, Exhibit “P-10,”
AFS, p. 396.

99 ICPA Report Annexes, Exhibit “P-17,” Annex IC-74 (IlLe), p. 605. (/

100 Id., Exhibit “P-17,” Annex IC-75 (IlLe), pp. 606-607.
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2013, the DST assessment relating to advances from stockholders on
the taxable amount of Php71,000,000.00 has not yet prescribed.

2. Exchange of Assets

The item on exchange of assets relates to a transaction entered
into on February 25, 2010 per Deed of Transfer!?l. Considering that
petitioner never filed a DST Return relating thereto for taxable year
2010, the assessment may be made within ten (10) years from
discovery of the omission.

Records reveal that as early as July 22, 2013, respondent, through
its ROs and GS, already found petitioner liable for deficiency DST102
for the “Exchange of Assets/Disposal of Land (@1.5%, Section 196,
NIRC) [Php]61,675,544.00.” Hence, it was recommended that an NIC
be issued.

Using July 22, 2013 as the date of discovery of petitioner’s
omission to file a DST Return, the right of respondent to assess will
prescribe on July 22, 2023. Records reveal that the assessment was
received by petitioner on December 16, 2013, hence, respondent’s right
to assess has not yet prescribed.

Improperly Accumulated Earnings Tax

The Improperly Accumulated Earnings Tax Return shall be filed
within fifteen (15) days after the close of the year immediately
succeeding the taxpayer’s covered TY, as stated in Section 6.3.1(b) of RR
No. 17-10, viz.:

Section 6. FILING OF RETURNS AND PAYMENT OF TAXES
BY LARGE TAXPAYERS

XXX XXX XXX

6.3 When to File and Pay for Large Taxpayers

6.3.1 Income Tax /

101 Records, Vol. 2, Exhibit “P-8,” Deed of Transfer, pp. 376-378, with annex.
102 BJR Records, Exhibit “R-4,” July 22, 2013 Memorandum, p. 284.
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XXX XXX XXX

b. Corporate taxpayers with Improperly
Accumulated Earnings Tax (BIR Form No. 1704),
shall e-file and e-pay within fifteen (15) days after
the close of the year immediately succeeding
taxpayer’s covered taxable year.

Considering that petitioner never filed an IAET for TY 2010, the
assessment may be made within ten (10) years from discovery of the
omission.

Records reveal that as early as July 22, 2013, respondent, through
its ROs and GS, already found petitioner liable for deficiency IAET03
in the total amount of Php58,457,287.42, inclusive of surcharge, interest
and compromise penalty; and by virtue of the above findings, the ROs
and GS recommended the issuance of an NIC.

Using July 22, 2013 as the date of discovery of petitioner’s
omission to file its IAET Return, the right of respondent to assess will
prescribe on July 22, 2023. Considering that assessment was received
by petitioner on December 16, 2013, respondent’s right to assess has
not yet prescribed.

Petitioner 1is liable to pay
deficiency IT, EWT, and WTC, in
reduced amounts.

Having settled the issue of prescription, the Court shall now
determine the tax liabilities of petitioner.

Income Tax - Php14,914,353.93

Respondent computed the deficiency IT assessment in the
amount of Php14,914,353.93, inclusive of increments, as follows:

DETAILS AMOUNTS
. Disallowed salaries and wages not subjected to WTC Php 304,487.77
Disallowed expenses/income payment - No EWT
A. Expenses/income payments subject to 1% EWT Php  252,410.00
B. Expenses/income payments subject to 2% EWT 141,260.93 393,670.93

103 BIR Records, Exhibit “R-4,” July 22, 2013 Memorandum, p. 284. (/
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Gain on sale of assets 31,424,335.00
Taxable Income Per Audit Php 32,122,493.70
Tax Rate 30%
Deficiency Tax Due Php 9,636,748.11

Add: Interest (4-16-11 to 12-31-13) Php 5,227,605.82
Compromise Penalty 50,000.00 Php 5,277,605.82
TOTAL DEFICIENCY INCOME TAX DUE PHP 14,914,353.93

Three (3) items are vital in the determination of whether or not
petitioner is liable for any deficiency IT for TY 2010, namely:

ITEMS AMOUNTS
1. | Disallowed salaries and wages not subjected to WTC Php 304,487.77
2. | Disallowed expenses/income payments not subjected to EWT 393,670.93
3. | Gain on sale of assets 31,424,335.00

1.  Disallowed Salaries and Wages not Subjected to WIC -
Php304,487.77

Respondent computed the disallowed salaries and wages not
subjected to WTC as follows:

DETAILS AMOUNTS
Total compensation payments per audited FS/ITR
Cost of services - salaries and wages Php 49,440,135.00
Operating expenses and charges - salaries and wages 9,688,385.20
Total Php 59,128,520.20
Less: Cost and expenses/compensation subject to WTC per alphalist 58,824,032.03
TOTAL COMPENSATION NOT SUBJECTED TO WTC PER AUDIT PHP 304,488.17

Petitioner argued that the assessment lacks factual and legal
basis; and that the disallowed amount represents monetized unused
vacation leave credits which is part of the de minimis benefits given to
managerial, and rank and file employees not subject to WTIC, as
provided in RR No. 2-98, in relation to Section 32(B)(7)(e)(iv) of the 1997
NIRC.

While petitioner submitted supporting documents, such as
Alphabetical List of Employees/Payees from whom Taxes were
Withheld for the Year 2010104, Summary of Payroll for the year 2010105
and General Ledger 2010-Vacation Leave!%, the disallowed amount
cannot be considered as de minimis benefits because petitioner failed to

104 Records, Vol. 2, Exhibit “P-13,” pp. 439-596.
105 JCPA Report Annexes, Exhibit “P-17,” Annexes IC-32.1 (IIl.a) to IC-32.84 (IIL.a), pp. 165-419.
106 Id., Exhibit “P-17,” Annex IC-32 (IIL.a), p. 164. (/
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provide payroll lists, with relevant details or schedule detailing the
names of its employees; as well as the number of monetized leave
credits and its corresponding amount received by each employees; in
order for this Court to ascertain whether the same did not exceeded
the acceptable ceiling for de minimis set by Section 2.78.1 of RR No. 02-
98, that is the monetized value of unused vacation leave credits of ten
(10) days or less, which were paid to the employee during the year.
Hence, respondent’s assessment on this item is upheld.

2. Disallowed Expenses/Income Payments not Subjected to EWT -
Php393,670.93

2.1  Expenses/Income Payments Subject to 1% EWT - Php252,410.00.

In the FLD's Details of Discrepancies'?”, respondent stated that
the disallowed expenses/income not subjected to one percent (1%)
EWT can be broken down as follows:

ITEMS AMOUNTS
Machinery and Equipment Php 79,464.00
Car and Delivery Equipment 62,500.000
Office Equipment 109,446.00
Medical Supply 1,000.00
TOTAL PHP 252,410.00

The Court-appointed ICPA stated in his ICPA Report!08 that the
amount of Php251,410.00 (Php79,464.00 plus Php62,500.00 and
Php109,446.00) was reflected as an increase in Property, Plant and
Equipment (“PPE”) in the 2009 AFS. The same amount was subjected
to EWT, as verified and validated against the 2009 Alphalist of Payees
Subject to [EWT].109

The Court agrees with these findings, an examination of the 2010
AFS!10 also reveals that these PPEs were already disposed as of
December 31, 2009, thus, non-existent throughout the assessment
period. On this account, the assessment on disallowed
expenses/income not subject to one percent (1%) EWT amounting to
Php251,410.00 is cancelled. However, the assessment on medical

/

107 Records, Vol. 3, Exhibit “P-6,” p. 903.

108 Id,, Exhibit “P-16,” p. 819.

109 JCPA Report Annexes, Exhibit “P-17,” Annex IC-34 (IlL.a), pp. 451-461.
110 Records, Vol. 2, Exhibit “P-10-A,” p. 414.
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supply of Php1,000.00 remains for petitioner’s failure to provide
documents in support thereto.

2.2 Expenses/Income Payments Subject to 2% EWT - Php141,260.93.

On the other hand, respondent computed the disallowed
expenses/income payments not subjected to two percent (2%) EWT in
the following manner:

Insurance Php 249,446.50
Transportation and Travel 48,605.62
Communication, Light and Water 8,625.21
Miscellaneous 590,936.08
Total Php 897,613.41
Less: Expenses/income payments subjected to 2% EWT 756,352.48

EXPENSES/INCOME PAYMENTS NOT SUBJECTED TO 2% EWT PHP 141,260.93

2.2.a) Insurance - Php249,446.50

Petitioner paid insurance to Value Care Health Systems, Inc.
~amounting to Php748,339.48 (without VAT) with Official Receipt
(“OR") No. 057078.111 An examination of the said OR reveals that
petitioner paid EWT of Phpl4,966.79 or two percent (2%) of
Php748,339.48. Hence, this Court agrees with the ICPA that the
amount of Php249,446.50, being referred to by respondent, represents
the amortized portion of the Prepaid Insurance account, thus,
subjecting it to two percent (2%) EWT is improper.

2.2.b) Transportation and Travel - Php48,605.62

This amount of Php48,605,.62 represents reimbursements for
local transportation, e.g. jeepney, bus, padyak and kalesa, where
obtaining a receipt and subjecting it to withholding tax is impossible.
However, pétitioner did not present documents such as ORs, invoices,
schedules, and reimbursements vouchers to corroborate such
expenses, thus, this assessment remains.

2.2.c) Communication, Light and Water - Php8,625.21

M

U1 J[CPA Report Annexes, Exhibit “P-17,” Annex IC-36 (11L.a), p. 477.
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This was paid to Digitel Telecommunications Philippines, Inc.
amounting to Php8,014.00 with OR Nos. 000146842112, 000146843113,
000146844114, 000146845115 and 000146846116, Upon scrutiny of the said
ORs, the Court finds that petitioner did not withhold EWT for these
transactions. Although the ICPA stated that this amount was subjected
to EWT, which was remitted and reported per BIR Form No. 1604E,
such BIR Form was not presented, hence, the assessment is upheld.

2.2.d) Miscellaneous - Php590,936.08

This represents penalties for late payments of land acquisition
amounting to Php428,110.75 and various petty cash expenses
amounting to Php162,825.33.

Petitioner presented Withholding Tax Remittance Return (BIR
Form No. 1606)'7 and PNB BTR-BIR Payment Slip!® reflecting the
payment of surcharge, interest and compromise for land acquisition
amounting to Php428,110.75. For this reason, the Court cancels this
assessment.

However, the assessment on various petty cash expenses
amounting to Php162,825.33 is proper since petitioner provided only
its Cash Disbursements Book (“CDB”) to dispute this assessment. It
must be noted that ORs, invoices, schedules, and other documents are
necessary to support the entries in the CDB.

3. Gain on Sale of Assets - Php31,424,335.00

As previously discussed, petitioner’s exchange of assets is
considered tax-free, as provided under Section 40(C) of the 1997 NIRC;
thus, any gain resulting therefrom is not subject to tax. Consequently,
respondent’s assessment on this transaction is inappropriate.

Based from the foregoing, petitioner is liable for basic deficiency
IT for TY 2010 in the amount of Php157,663.18, computed as follows:

112 JCPA Report Annexes, Exhibit “P-17,” Annex IC-37 (I1L.a), p. 479. //
13

w1

115 Id. at 480.

116 [,

17 Id., Annex IC-38.1 (I1l.a), p. 505.

118 JCPA Report Annexes, Exhibit “P-17,” Annex IC-38.1 (Ill.a), p. 506.
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DETAILS AMOUNTS
1. Disallowed salaries and wages not subjected to WTC Php 304,487.77
2. Disallowed expenses/income payment - No EWT
A. Expenses/income payments subject to 1% EWT

Medical Supply Php 1,000.00
B. Expenses/income payments subject to 2% EWT
Transportation and Travel 48,605.62
Communication, Light and Water 8,625.21
Miscellaneous 162,825.33 Php 221,056.16
Taxable Income Per Audit Php 525,543.93
Tax Rate 30%
BASIC DEFICIENCY INCOME TAX DUE PHP 157,663.18

Value-Added Tax - Php10,550,532.92

Respondent assessed petitioner for deficiency VAT for TY 2010
amounting to Php10,550,532.92, inclusive of increments, for failure to
account for the proceeds on exchange/disposal of land, computed as
follows:

DETAILS AMOUNTS
Total Sales per Return Php  72,103,957.20
Adjustments per investigation
Proceeds on Exchange of Assets (Gross up by /1.12) Php 61,675,544.00

Less: VAT Portion 6,608,094.00 55,067,450.00
Total Taxable Sales per Audit Php 127,171,407.20
Output Tax Due
Output Tax Due (12%) Php  15,260,568.86
Less: Input Tax Per Return 6,446,060.15
Output Tax Payable Php 8,814,508.71
Less: Payment Per Return 2,206,414.72
VAT Still Due Php 6,608,093.99
Add: Interest (1/26/2011 to 12/31/2013) Php 3,892,438.93

Compromise Penalty 50,000.00 3,942,438.93
TOTAL VAT PAYABLE PHP  10,550,532.92

The above VAT assessment arose purely from petitioner’s
transfer of property, which was already settled by this Court as a tax-
free transaction. For this reason, respondent’s deficiency VAT
assessment bears no merit.

Withholding Tax on Compensation - Php358,711.16

Respondent’s assessment on deficiency WTC arises from a
discrepancy between the salaries and wages per alphalist and per
AFS/ITR, which petitioner failed to substantiate with proper
documents. Such deficiency was computed as follows: [/
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DETAILS TAX BASE TAX DUE

Total compensation payments per audited FS/ITR

Cost of Services - Salaries and Wages Php 49,440,135.00

Operating Expense and Charges - Salaries and Wages 9,688,385.20
Total Php 59,128,520.20 Php  2,848,494.82
Cost and Expenses subject to WTC per Alphalist 58,824,032.03 2,633,194.35
Cost and Expenses not subjected to WTC Php 304,488.17
Basic Deficiency WTC (using ave. rate of 0.04817) Php 215,300.47
Add: Interest (20% from 1-16-11 to 12-31-13) 127,410.69

Compromise Penalty 16,000.00
TOTAL WTC DUE PHP 358,711.16

This Court will use the amount of Php304,488.17 as the basis for
cost/expenses not subjected to WTC since it cannot determine how
respondent computed the assessment pertaining to the “Tax Due”
portion. The Court noticed that there were mathematical errors
committed like Php59,128,520.20 multiplied by 0.04817 is
Php2,848,220.82, and not Php2,848,494.82; as well as Php58,824,032.03
multiplied by 0.04817 is Php2,833,553.62, and not Php2,633,194.35.

 As previously discussed, Php304,488.17 represents employee
benefits in the form of monetization of unused vacation leaves. As
previously discussed, this was upheld by the Court since petitioner
failed to provide relevant documents or schedules to determine
compliance with the ten (10)-day ceiling of monetization of unused
vacation leaves.

In line with the issue on prescription, the Court already ruled
that respondent’s right to assess from January to November 2010 has
already prescribed, leaving December 2010 for which he has the right
to assess. Accordingly, petitioner is only liable for basic deficiency
WTC in the amount of Php782.39 for December 2010, computed as
follows:

DETAILS AMOUNTS
Monetized Vacation Leaves for 2010119 Php 304,488.17120
Monetized Vacation Leaves

January to November 2010 288,245.96
December 2010 16,242.21
Average Rate 0.04817
BASIC DEFICIENCY WTC PHP 782.39
PAYROLL PERIOD PAYEES AMOUNT
19 Records Vol. 3, Exhibit “P-16,” pp. 816-818. [/

120 Difference of Php363.63.
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12/3/2010 Officers and Staff Php  5,207.67 121
12/4/2010 Daily-Regular 5,887.00 122
12/11/2010 Daily-Regular 3,157.50 123
12/13/2010 Officers and Staff 815.38124
12/15/2010 Officers and Staff 1,174.66 125
TOTAL PHP 16,242.21

Expanded Withholding Tax - Php10,014.94

Respondent computed the deficiency EWT amounting to
Php10,014.94, inclusive of increments, in the following manner:

Expanded Withholding Tax Per Return Php 18,802.05
Income Payments not Subjected to EWT

@1% EWT (Php252,410.00) Php 252410

@ 2% EWT (Php141,260.93) 2,825.22 Php 5,349.32
Total Php 24,151.37
EWT remitted per Return 18,802.05
Basic EWT Deficiency Php 5,349.32
Interest (1-16-11 to 12-31-13) 3,165.62
Compromise Penalty 1,500.00
TOTAL EWT DUE PHP  10,014.94

As earlier discussed, petitioner failed to provide substantial
documents to refute respondent’s assessment on EWT, hence,
petitioner has expenses not subjected to EWT in the amount of
Php221,056.16, broken down as follows:

Disallowed expenses/income payment - No EWT
A. Expenses/income payments subject to 1% EWT
Medical Supply Php 1,000.00
B. Expenses/income payments subject to 2% EWT
Transportation and Travel Php 48,605.62
Communication, Light and Water 8,625.21
Miscellaneous 162,825.33 220,056.16
DISALLOWED EXPENSES/INCOME PAYMENTS
NOT SUBJECTED TO EWT PHP 221,056.16

As already settled by this Court, respondent’s right to assess
from January to November 2010 already prescribed. Therefore, only
unsupported/disallowed transactions for December 2010 will be
assessed for non-withholding of EWT.

/./

121 Records Vol. 3, Exhibit “P-16,” p. 817.
122 14,

123 [d,

124 4, at 818.

125 4,
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ORs!?% supporting communication, light and water expenses
amounting to Php8,625.21 were all dated January 23, 2010, thus
prescribed.

Miscellaneous expenses amounting to Php162,825.33 represents
various petty cash purchases. However, an examination of the CDB
reveals that only Php5,248.00 (Php2,800.001%7 plus Php2,448.00128) were
incurred in December 2010, therefore only the said miscellaneous
expenses will be subjected to two percent (2%) EWT.

For not being supported by any document, the full amounts of
expenses relating to Medical Supply, and Transportation and Travel,
amounting to Php1,000.00 and Php48,605.62, respectively, are subject
to EWT since it is impossible for this Court to determine the expenses
in relation thereto incurred solely in December 2010.

In fine, petitioner is liable for basic deficiency EWT amounting
to Php1,087.07, computed as follows:

ITEMS EXPENSES  RATES EWT
Medical Supply Php 1,000.00 1% Php 10.00
Transportation and Travel 48,605.62 2% 972.11
Miscellaneous 5248.00 2% 104.96
BASIC EWT DUE PHP 1,087.07

Documentary Stamp Tax - Php2,389,751.77

Respondent assessed petitioner for deficiency DST resulting
from transactions involving advances from stockholders and exchange
of assets, computed as follows:

DETAILS AMOUNTS RATES DST DUE

Advances from Stockholders Php  132,500,000.00
Less: Beg. Balance - included in 2009 PAN 61,500,000.00
Loans during the Year Php 71,000,000.00  1.00 per 200.00  Php 355,000.00
Exchange of Assets - Land Php 61,675,544.00 1.5% Php 925,140.00
Basic Deficiency DST Due Php 1,280,140.00
Add: Surcharge Php 320,035.00

Interest (1-6-11 to 12-31-13) 764,576.77

Compromise Penalty 25,000.00 Php 1,109,611.77

126 JCPA Report Annexes, Exhibit “P-17,
127 Id., Annex IC-38 (IIL.a), p. 503.
128 Id, at 504.

" Annex IC-37 (llL.a), pp. 479-480.
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TOTAL DST DUE PHP 2,389,751.77

1.  Advances from Stockholders - Php355,000.00

Petitioner submitted Documentary Stamp Tax
Declaration/Return (BIR Form No. 2000)1%, filed on January 4, 2015
and paid!3 on January 5, 2012, pertaining to “bonds, loan agreements,”
with the computation below:

DETAILS AMOUNTS
Tax Base Php 212,500,000.00
Tax Rate 1.00 per 200.00
DST PAID | PHP 1,062,500.00

The Court agrees with the analysis of the ICPA that the above
DST payment represents accumulated DST from TYs 2009 to 2011.
Considering that the corresponding DST due for TY 2010 was already
paid, the assessment relating to DST on advances from stockholders is
hereby cancelled.

2. Exchange of Assets - Php925,140.00

Records disclose that no DST was paid on this particular
transaction, thus, petitioner was assessed for non-payment of DST.
However, as discussed earlier, this involves a tax-free transaction,
hence, imposing DST is erroneous. Moreover, Section 199(m) of the 1997
NIRC provides that the same is not subject to DST, to wit:

SECTION 199. Documents and Papers Not Subject to Stamp
Tax. — The provisions of Section 173 to the contrary
notwithstanding, the following instruments, documents and
papers shall be exempt from the documentary stamp tax:

XXX XXX XXX

(m) Transfer of property pursuant to Section
40(c)(2) of the National Internal Revenue Code of
1997, as amended.131

129 JCPA Report Annexes, Exhibit “P-17,” Annex IC-75 (llL.e), pp. 606-607. //
130 Jd, at 608.
131 Underscoring ours.



DECISION
CTA CASE NO. 8866
Page 32 of 36

Improperly Accumulated Earnings Tax - Php61,600,280.46

Section 29 of the 1997 NIRC is the basis for the imposition of
IAET, for reference:

SECTION 29. Imposition Improperly Accumulated Earnings
Tax-

(A) In General - In addition to other taxes imposed
by this Title, there is hereby imposed for each taxable year on
the improperly accumulated taxable income of each
corporation described in Subsection B hereof an improperly
accumulated earnings tax equal to ten percent (10%) of the
improperly accumulated taxable income.

(B) Tax on Corporations subject to Improperly accumulated
Earnings Tax. -

(1) In General - The improperly accumulated earnings tax
imposed in the preceding Section shall apply to every corporation
formed or availed for the purpose of avoiding the income tax with
respect to its shareholders or the shareholders of any other
corporation, by permitting earnings and profits to accumulate
instead of being divided or distributed.

XXX XXX xxx132

The Court agrees with the ICPA in his reliance on Section 533 of
SEC Memorandum Circular No. 11, which states that actual earnings or
profits, net of unrealized items, shall be considered for a corporation
to declare dividends, to wit:

SECTION b5. Retained earnings available for dividends.
Dividends, whether cash, property or stock, shall be declared
out of unrestricted retained earnings of the Corporation.
Accordingly, a corporation cannot declare dividends when it
has zero or negative retained earnings otherwise known as
Retained Earnings deficit. For such purpose, the surplus
profits or income must be a bona fide income founded upon
actual earnings or profits. The existence, therefore, of surplus

y

132 [,
133 JCPA Report Annexes, Exhibit “P-17," Annex IC-78 (IILf), p. 617.
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profits arising from the operation of corporate business is a

condition precedent to the declaration of dividend.

Respondent assessed petitioner for deficiency IAET, amounting
to Php61,600,280.45, inclusive of increments, computed as follows:

Taxable Income from Operations Php (143,057.90)
Add: Income Subject to Final Tax Php 31,424,335.00
Effects of Change in Accounting For Employee Benefits 4,395,628.00 35,819,963.00
Total Php  35,676,905.10
Income Tax for the Year 525,992.95
Improperly Accumulated Earnings Php  35,150,912.15
Add:
Retained Earnings from prior period 349,748,585.00
Accumulated Earnings as of the Taxable Year Php 384,899,497.15
Less: Amount that maybe retained (100% of paid-up as of 2010) 10,000,000.00
Taxable IAET Php 374,899,497.15
Rate 10%
Basic IAET Due Php  37,489,949.72
Add: Surcharge Php 9,372,487.43

Interest (1-16-12 to 12-31-13) 14,687,843.31

Compromise Penalty 50,000.00 24,110,330.74
TOTAL DEFICIENCY IAET PHP  61,600,280.46

The above assessment arose from transactions involving
petitioner’s gain on exchange land amounting to Php31,424,335.00 and
unrealized gain on exchange of assets amounting to
Php349,748,585.00, which the Court already ruled to be tax-free, hence,
not subject to IAET.

The effects of change in accounting for employee benefits of
Php4,395,628.00 represents the actuarial revaluation of retirement
benefits. This accrued benefit cost is an unfunded obligation!®,
therefore not a realized revenue but only a theoretical income.
Therefore, this Court agrees with the findings of the ICPA that in
accordance with SEC Memo Circular No. 11135, there is no Distributable
Income?36, therefore, there is no improperly accumulated earnings that
could be subjected to IAET.

Consequently, the assessment on basic deficiency IAET, as well
as its increments, amounting to Php61,600,280.46 is hereby canceled.

r

134 Records, Vol. 2, Exhibit “P-10,” Notes to AFS, Note 14, pp. 416-417.
135 Series of 2008.
136 J[CPA Report Annexes, Exhibit “P-17,” Annex IC-79 (1ILf), p. 621.
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Petitioner is not liable to pay
Php192,500.00 as total
compromise penalty.

Respondent’s imposition of compromise penalties amounting to
Php192,500.00 cannot be sustained. Under Revenue Memorandum Order
(“RMO”) No. 01-90, as amended by RMO No. 19-07, compromise
penalties are only amounts suggested in settlement of criminal
liability, and may not be imposed or exacted on the taxpayer in the
event that the taxpayer refuses to pay the same.

It is well-settled that the Court has no jurisdiction to compel a
taxpayer to pay the compromise penalty because, by its very nature, it
implies a mutual agreement between the parties with respect to the
thing or subject matter that is so compromised, and the choice of
paying or not paying the penalty distinctly belongs to the taxpayer.137
The imposition of the same without the conformity of the taxpayer is
illegal and unauthorized.138

Absent any clear showing that petitioner consented to the
compromise penalties, its imposition should be deleted.

In view of the foregoing, the present Petition for Review is
hereby PARTIALLY GRANTED. Petitioner is hereby ORDERED TO
PAY deficiency IT, WTC and EWT in the reduced amount of
Php199,415.80, inclusive of the twenty five percent (25%) surcharge
imposed under Section 248(A)(3) of the 1997 NIRC, computed as
follows:

TAX TYPE BASIC 25% SURCHARGE TOTAL

IT Php 157,663.18 Php 3941580 Php 197,078.98
WTC 782.39 195.60 977.99
EWT 1,087.07 271.77 1,358.84
TOTAL Php 159,532.64 Php 39,883.16 Php 199,415.80

In addition, petitioner is also ORDERED TO PAY:

137 The Philippines International Fair, Inc. v. Collector of Internal Revenue, et. al., G.R. Nos. L-12928 and
L-12932, March 31, 1962, 4 SCRA 774.

138 Commissioner of Internal Revenue v. Lianga Bay Logging Co., Inc., et. al., G.R. No. L-35266, January
21, 1991, 193 SCRA 86. (/
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1.  Deficiency interest at the rate of twenty percent (20%) per
annum on the basic deficiency IT, WTC and EWT computed from the
dates indicated below until full payment thereof, pursuant to Section
249(B) of the 1997 NIRC; and

DEFICIENCY INTEREST
TAXTYPE BASIC COMPUTED FROM
IT Php 157,663.18 April 15,2011
WTC : 782.39 January 15, 2011
EWT 1,087.07 January 15, 2011

2. Delinquency interest at the rate of twenty percent (20%) per
annum on the amount of Phpl199,415.80, representing the basic
deficiency IT, WTC and EWT and the corresponding twenty five
percent (25%) surcharge, and on the twenty percent (20%) deficiency
interest which have accrued as aforestated in item (1), computed from
December 16, 201313 until full payment thereof, pursuant to Section
249(C) of the 1997 NIRC.

SO ORDERED.

WE CONCUR:

139 Records, Vol. 2, Exhibit “P-6,” p. 335.

LOVELL é:BAUTISTA
Associate Justice

AR, e A - L

Associate Justice
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