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“IPUBLIC OF THE PHILIPF! l
COURT OF 1 eL" APPEA 5 (ﬂ \
MAMNILA

G, E. ANTONINO, INC,, [\{\}N

wti.“:.

- VOIsUs - C.T.A. CASE NO, UE?(/
COMMISSICHER OF INTGRANAL REVEMUE,

hmo

X ®» & » & & & = = - > - = o = w XK
WESTERN MINDANAO LIBMBGR €D, , INC.,
Petitioner,
- VOrsUS =» C.T.A. CASE MO, 528
COMMISSIOMER OF INTHERNAL REVEMUE,
Respondent.

A o » o & = & » » = = » = & = - N
MINDANAD LUMRER DEVELOPMENT CO., IDNC. ,
Fetitioner,
- VETSUS « C.T.A. CASE WO, 529
COSIISSIONER OF INTERNAR REVENUE,
fespondent,

R = o o o &« &« o« = o &« o = = » = X

DECISION

The petitioners in the above-entitled cases, G, E.
Antenine, Inc., "estern iindense Lumber Co., Inc, and
Mindanao Lumber Development Co., Inc., have been recquimd
by the respondent te pay the sume of »1,934,95, 75,804.9%5
and #397,00, respectively, itemized 28 followss

Go fe NNTCNINO s Ji¥ea

29% surcharge on P7,339,80) <we P1,834,95
Compromise ee---
rml S - - - -

2% W:ﬂ,ﬁ’-m e 15,704,095

;- - dsh

SRNDANAC LUNMBER DEVELCPIST CO 0 JNC.
Mm-:u.lﬂ.m -—e ® 297,00
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DECISI™ -
C.T.A. CATE NOE.
527, 528 L 59

Comp romise - L Jo U0
Tut"l - - - .

The surcharge of 25 is sought te be imposed upon
petitioners for failure to deduct and withhold the in-
cooe tax dug oen the alleged salaries paid te Mx. and
Vrs. Gaudencio E. “nteninc, general manager end assist-
ant general menager of the above-nomed cozporstiong dur-
ing the yesr 1954, as required by the Withhelding Tax
Law (Supplement A, Title 11 of the Natienal Intermal Reve
enue Codes Section 12, Republic Act Ne. 590), while the
sum of PIOG,00 is sought to be collectesd in each of the
thres caoes as “"carpramise® in lieu of the eriminal
penalty provided in Article @(a) of sald Withheolding Tax
Laws Upon vefusal of mspendent to reconsider hie decie
sicne in sald ceses, petitioners have sppealed.

In view of the relationship of the parties and the
sindlaxity of the questions invelved in the three cases,
they were heard jJeointly,

On May 19, 1959, the parties submitted o stipuls-
tioh of facts, pertinent portions of which yesd as fole
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DECISITH =
C.TeAs CASE NOS,
528, 528 & 529

Western Mindanao

Lunber Co., Inc.- General Manager Asst. Gen. Mana-
(Company )

P

resident,
Boaxd of Di-

rectors

|

Lumber
Deve Couy Inc.

- Genaral Mana-
gex IC-p-ﬂH

President

lunlatﬂm-

tors

&
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lnﬂ-lllm-

ger (Company
Secretary<Treas~

urer, Board of
Directors

uger,
[+

*3. That Mz. and Jirs. thuq;} either

individually or jointly, cash advances varicus
amounts on following dates:
URSTRI SINDANAC MEBER CO» o JNC.

Bates (1954) dxe Antonine ixss Antoning
Mg 23 . !.mm " lgmam

3,000, 00 650, 00
Apxril 3 $,000,00 2,000, 00
Nay 25 $,000, 00 2,000, 00
June 1 9,000, 00 2 00 00
October 20 82000, 00 2"0000 00

r .

Hoverber 3 $,000,00 2,000,00
lovember 6 - .- 2 g0 e 0O
November B 5,000, 00 2 ,000,00
Hovembar 9 !Mm - ®» @ =
Moveuber g B, 000, 00 2,000, 00
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CASE NOS,
528 & 520
- 4 -
suph:h 30 g mg . o
l - W =
Ggtober 31 2 000,00 1,800, 00
November 30 800, 00 300,00
R = -~ R - = -~
G Ko NIOTHINO, INCORPORATED
Dates (1954) lix. Antoning Uxs. Antoning
March 15, » 2,000,00 P 700,00
March 16, 2 000,00 700, 00
spril 3, 2,000, 00 700,00
n;. 5 | 2,000,00 700,00
Tolale —-— It B
Im 30 h-::lag P13,500,00
3 oo e e

fmﬁmhdmhru.ﬂln Antonine dure

the Iﬂﬂmﬂqidlﬂtaflh

and Mrs., Antonine, as
evidenced by the photostats of the quarterly rxetumns
and the corresponding dﬂdu nui.pt- for income
taxes wi duxing the same -Mch ere here-
to m i ’ "3-A',
’I‘f 'I"l I“l .l L L Inl't L ] Ol_l_
At l“ 1, s Ty "u‘ Je-at, B

'l’ !-ul- 'Hi'
tal Q*’_ni f"a 3,1 ‘
b o ul ‘5@‘. nnl wade lnh'nl puu undl

because of petitioners® failure to
mmu{wmmn-mm

du- Ep, and Mrs. Antonine the year
Commissioner of Internal sgnt to
B e B e S e -
pe oners
l:hlh\- Lumnbe x hlm ('-‘a.i and ﬁ. li. An-
!1.. ! unu nn“-
M ticners thn sums of #5,804,95,




DECISION w
C.Talie CASE NOS,
527, 528 & 529

-5«-

end compromise fee of P1O0,00 each. Said lettere

assessments were received by the petitionerxs

f:.lu hereto attached as Annexes *24°%, *3%' and
]

*7o That piﬂtimn filed several requests
for reconsideration of the sforesaid letter- .
assessments, copies of which are hereto attach- v
ed as Annexes '37', '38', '39%, '40°, '41', '42°,

'l!' ‘44, and '45' lulnth 1 -m
M in three separate letters -u dated
Apli..l ll which axe hereto atteched as

Annexes 47" and '48', the Conmissioner
denied p-t:l.t{nn' WI‘II for reconsideration.”

The scle gquestion presented for ocur consideration
in these three cases relates to the legality of the im-
position of the surcharge of 25X on the income taxes dus
on but not withheld from the amounts pald by petitioners
to Mz, and Mys., Goudencie B. Antonine in 1954, As regards
the *compromise® of ®100,00 in each cose, while the ans-
wers to the petitions for review seek to justify the velide
ity of requizing petitiocners to pay said amount, counsel
for the Government, in their wemorsndum, merely seek the
af firmonce of the decisions of respondent in regerd to the
25% surcharge., WYe take it that respendent haes abandoned
his claim for the said amount in view of the well-settled
rule thst he has no power teo m' "ecomprondise® penalties.
(See University of Sto., Tomas v. Collector of Internal
Revenus, Ge Rs Nos. Lel1274 & Lo11280, Nove 28, 19%8) .

There is no dispute as to the facts, In 1954, Caue
dencie E. Antonine was the generasl manager end president
of the boaxd of directors of the three comporstions, peti-
ticners herein, while Magnelis W, Antoenino, wife of Gauden-
cio B« Antonino, was the assistant general manager and secre-
tary~treasurer of said corporstions, During that year,
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DECISION »
GeTehe CATE NOG.
527, 528 & 529

-l -
petitioners gave cash advances to My, and Mrs. Antonino
in vericus amounts (see pax. 3, stipulation of facts ).
These cash advances were recorded in the books of petition
er as salaries of Mz. and Mrs. Antonino. The recoxds do
not show that Mz, and Mrs. Antonine were paid any other
-mthufﬂullﬂu:wﬂfum:uﬂim
as officers of petitioners, Mr, and Mrs, Antonino filed
separote income tax returme for said year and reported said
“cash advences™ in their zetumns a5 salaries received from

petitioners, HNowever, petitioners did not deduct and withe

' hold the iscome tax due on the smounte paid to My, and Mrs.

Antonino sllegedly because of the nature of the positions
held by the latter in said coxperstions and of the fact
that their salaries were not paid regularly. (See Annexes
37, 38 & 39 of the stipulation of facts. ) |

In the case of the Yestemn Mindanao Lumber Co., Inc.,
quarterly withhelding tax returns required by Azxt. 4 of
the Witiwlding Tax Law wexe filed covering the incore tames
withheld frem its employecs other than Mx, and lirs. Antoni-
no, Inc. and Mindanao Lumber Develeprent Co., Ince, it be-
ing claimed that said coxpoxations had no employee whose
salery was subject to the withholding tex.

In this appeal, it is contended on behalf of petition.
ers that (1) the amcunts paid by petitioners to Mz, and
lrs. Antonino wete not subject to the withholding tex bee
cause they "were not drewing salazies at the end of sach
payroll pexied, like ordinary employees;® (2) the "cash
advance drewn by them were intended by petiticners, not as
enolument or compensstion for their services, but for travel-
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DECISICN «
S37, 528 & 539 "

-7 e
ing, subsistence, rerrssentation and miscellasnecus expenw
ses, occasicned by the performence of tiwir Jduties™; (3)
A_n the eases cf vﬂ- Ee Antonineo, Ince and Mindanao lLumber
Deve lopment Co. y Incs, the foiluse to deduct ond with-
held the incime tax from the salavies of 'rs & Mpse Anto-
nine and to file quarterly retumms covering such withhold-
ing tax, sssuming that said salaxiés were subject to the
withbolding tax, was due to & reasonable csuse; and (4)
in the case of the Yestein Mindanso Lunber Uts, Int.,
gquarterly witihholding tax retumns were filed in dus time
covering incons taxes witaheld frus the salariss of ite
enployees, except from the salapies of 3. and Jrse Anto-
ninc, hence it is alieged that, the imposition of sald

iz not in oxders

:Mthh 2 of the Withwlding Tax Law Tequares evoly
enployer making payment of wages to deduct and withhold
upon such wages a tax detemmined in accordance with a
withhelding table prepazed by the Secxetary of Finsnces
(See Section 7, Nevs Hegulations Uos VelleAs) The texm
"employer® masns the person for wiras an individual per-
forms any service of whatewver nature. (Azxte L(d)e) The
temm “wages” means all remunerstion {or services pene
formed by an employee fozx his employexr, inciuiding the
cash value of sll resunerstion paid in any mediun othez
than cash, excert in the cases erumerated in Article 1
(a)e And the tewn “employee® is defined as any individe
val who {8 tiw reciplent of wages and includes an officer,
employee, oxr elected official of the Government of Lies
Philippines or any political subdivision, agency or instru-
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BECISITN -
§57, 526 4329 °

4 B
mentality thereofs It alwo includes an officer of a
coxporetion. (Art. 1{c)e) In sccordonce with the fore
going definiti-ne, petitioners were the *employsrs® and
iz, and Mrese Antonino were, in 1954, their “employees®,
they being officere (general manager ond assistent general
manager) of said comperations, Accoxdingly, th- cash ade
vances paid to Mr, and Mrs, Antonino and charged to their
salaries are “wagee® within the meaning of the law which
are subject to the withhelding tu--)

It is alleged, however, that the cash advances drawn
by Mz, and Mrxs. Antonine were intended *not ss emoluwent
or compansation for their services, but for travelina,
subsistence, representation snd miscelianecus expenses,
ogcasioned by the perfommance of their duties.” This con.
clusion is not supported by the evidence of record. As
alre=ady stated, the records of petitionere show that' the
cash advences were treated as sslariesy they were treated
by ¥Mre and Mrs, Antonino thevsalves as salaries and report-
ed in their income tax returns »¢ such; Mre. and Mrs. Anto-
nine were not psid any salary or compensation as officers
of petiticners other then said cosh advancest and, finally,
in their comswnications to respondent, retitioners admitted
the caeh advsnces as payments for the salaries of Mr. end
Hrs. Antonino,

:ﬁr‘:&?’uqmﬁ?: %m:iv‘:‘mn”:ﬁ'f‘
in the fom of advances chargesble in=t thelir
salarice. From June to Decermber, 1994, My, and
Mire, Antonino were abroad so that their advences
Sxtivel From abroed befede the snd of the yeam.®

(Letter of Wgntern Mindsnsc Lumber Co., Inc. doted
Feb. 29, 19563 Annex 37 of the Stipulsti-n of Factd)
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DECISION =
c-.T.A. Ch nos,
27, 528 & 529
-9 -
"Wre & Mrs, Gaudencio S. Antonino were not paid
their selaries reqularxly, -meian¥ in this par-
ticular year when they were abroad [rem June to
Decenmbexs They only draw cash in the [omm of ede
vances cthargeable against their uh:rins. Their
advances were sdjusted to their salarxies upon
mu ervival from abrcad before the end of Dece
ember, 1994.% (Letter of Mindanao Lumber nn.tr-
o D e e Nenen 1. D50es Anmex
thn muuum of Faetse )
"Hr. & irs. Gaudencio E. Antonine are not paid
their salarias ly especially during this
particular year because Mx. & lirs. Antonine
were abreed on officisl business of the company
from June to Decembers They only draw cash in
the term of advances which was adjusted to their
szlaries upon their arrivel from abroad." (Letter
of Gs E. r.ntm. Ine. doted Febe 29, 1956; /'n-
nex 39 of the Stipulation of Facts.)
Ve note that the said letters of petitioners from which
the fomegoing quotations were taken were all signed by
Gaudencic L. Antonino himself as president and general
m:. Petitioners cannot now be heard to deny that
said cash advances were in tzuth and iIn fact salaries
paid to Mr. asnd lrs. Antonino. '
It is also contended that the cash asdvances paid to
Mre. and Mrs. Antonine were not subject tec the withhelding
tax becsuse they were not paid st the end of each payroll
periocd, Under the law, the amount of the withheolding
- tax is detommined by the amount of wages paid during each
payroll pericd; but where payment of wages ic not made
reqgulaxly, that is, not under & dsily, weekly, biweekly,
samimonthly, wonthly, quarterly, semiannual, or annual q
pericd, the peyment is deemed mode under 2 “miscellanecus

payrell period®. (See Arts 1(b), Withholding Tax Law. )

.(3) = If wages
are paid for a2 s hot a p 1)l per~
the smount to be deducted and wi 1d shall
‘h licoble in the case of a mis-
uum 1 puriod containing a mmber of
115




DECISICN -
CuTafs CATE NOZ,
927, 528 & 829

- 10 =~

(including and holidoys ) equal
:?:h nunbar ufwdayﬂn the pui.arw:lth respact
to which such waoes are peid,

‘4} | & i B AL w“EE- 0 ¥
icde - 1 paid withe d to an
period, as, for instance, cummissions paid a
sa lasman consusmation of 2 sale, the amount
of tax to deducted and withheld shall be deter-
mined in the smme manner as in the case of a mige
gu“:l m:lazﬁfﬂmimzm;:

ys e
days and holidays) which have elavsed since the

L] CL

date of the 1 p of wages by such employe
er during the cazlendar year, or the date of come
mencement of ewmpl with such employer dure.

ing such J:“' or January 1 of cuch year, vhiche

ever is 1-t1m' (Secs 7, Rev. Hegs. Yo, Ve

Buly pre 2001,
In the ecese of a miscellansous payrell pericd, the amount
of tax to be withheld is determined in the following men
nert -

*The amount to¢ be withheld in respect to

a2 misgellanecus payrell is srrived at as fol-

lowes Reduce the wagee raid for the period to

@ daily besis by dividing the total waces by

the number of days in the peried. Mpﬂth

w-tnthwm-ummm&m

the result by the mumber of days in per-

fode® (Sec. 7, Rev. Hegse No. VeSad, page 20, )
There is, therefore, no merit in the cuntenticn that be-
conte the cash advances paid te Mp, and Mrs. Antonino were
made irregulerly, il.8., not under a regular payrell per-
fod, they are not subject te the withhelding tax,

Assuming thet the cash advances in question weree
subject to the withholding tex, it is argued on behaif of
petitioners thet they are not liasble to the Z5N surcharge
prescribed in Sgetion 72 of the Revenue Code in reiation
to Article 7 eof the “Htnhelding Tax Law. In the decisions
of respondent, it is steted that the surcharge cof 25§ is
buing isnosed upon petitioners for their failure to de

duet and withhold the income tax dug on the salaries of
116
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DECISICY
CeTefte CATE VNOT,
527, 528 & 529

« 1]l -
Hry and lga, Antonino, /Mticlt 7 of the Withheldino Tax
Law imposes the zurchargee prescribed in Seetion 72 of
tiw Hevenue Coug (50 surcharge in cese the income tax
return filed is false ox Gaudulent and 29% surcharge for
failure te file income tax veturn) “in ecsses of failuze
to render retumns and for filimg false n;&ﬂiuhnt Te-
turns® precuired under Articles 4 and 5, re e nothina
in the law which imoosee the 29X surcharge for failure of
an employer to deduet end withhold the imcome tax cdus on
wages paid to an nglm] For convenience, we¢ quote he.
low Articles 4, 5 and T of the “ithhclding Tax Law,

employees shell be covered by a metuzn and pald
to the treasurer of the province, city or muni.
cgirality in which the emrloyer has his legel re-
sidenco or principal place of business, oz, in
case thwe erplyer is a cerpexation, in which tag
g:incii:al cffice is logated, The retuzn shall
filed and the payment neds withdn twenty.
five s from the cleee of each galenday quar.
tavt, t-xas dedueted and wfthheld by 11“-
ere shall be held in » speeial fund in 'l
for the Governpant until the some are jaid to
the saild culiecting officerse The Ccllecter of
Internal Rewenue may, with the appreval of the
Sgeret of Finance, require engloysis ¢ pay
oy deposit the taxes deducted snd vwithheld at
more frequent intervals, in cense vhere such me-
quirement iz dewned necesenry te protect the
interest of the Soverrment,

“ART. Be
3 - nt e « I3 The émpleyer Is the
mment of ilirpines or any peolitical

subdivision, steney or instrumentality thereof,
the retusn of the smount deducted and withheld
upon any wages =lall bo mode by the viiles: or
emnloyee having centrel of the payment of such
wagesy oxr by any officec or ..q:i’yn duly des-
dgnated for that »urpose.
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™ uctlmuwntr-
two of this Ti !ﬂﬂutﬂf!ﬁlﬂuhnﬂ-
der rotmang and for filing false or fraudulent
retumns chall apply to the returns required
under Articles four and iive.

-mmmmmmnm
by the emp r are not paid vithin the ‘
prescribed, re shall lﬁ.ﬁlm

of five, nth-utﬂtuw
and inte rate of one ﬂ£
mﬁmmmm

failure of an employer to deduct and withhold the income
tax on the salary of an employee, "e will now detexmine
mnmmuumnlM

charge for !dhuhﬂh withhelding tax returns re-
mmm##mHMﬂMTum

In the case of the Westerm Mindanao Lumber Co. ,Inc.,
it is admitted that it filed quarterly withholding tax
returns vequired by Article 4, although such retumns did
not include any withholding tax on the salaries paid to
Mz, and Mrs. Antonino because no such tax was withheld.
Under Article 4, only one retusn is required to be filed
by an employer after the end of each guarter covering all
the samounts withheld during the guarter from the salaries
of its employees. (See also Secs. 19-21, fev. Regs. No.
VaBaAs ) It is not requized that a separate retumn be
filed for the i_om-dthli from the salary of each
individual employse. Therefore, the Yestern Mindanao
Lumbexr Co., Ing. cannot be charged »ith failure teo f&h
the retums required under Article 4, and the 258 sur-
charge preseribed in Section 72 of the Revenue Code in
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DECISION o
CeToAs CASE TILSE,
527, 528 & 529

relation to Art. 7 of the Withhelding Tax Law may not
be imposed.

Under Section 183 of the Revenue Code, persons sub-
Ject to the percentege taxes prescribed undex Title V of
seid Code are requived to file monthly retumms (formexzly
mmrlrntml./ln-mimhuqthfulmﬂ .
a taxpayer to include in its retuzns certain taxable items,,
it was held that such failure did not constitute fallure
te file returns with respect to the omitted n-:._?

‘lmm'nn:ﬂa;thmcih.
proprietors or operaters sugar centrals are
required to file quarterly retuzns of theix

:’ﬂlm one retum is required to

filed for sach quartex, 1f, through over=-
sight or negligence, some fitems of its gross
output are not included in its return, the
proprietor or operator of a sugar central need
file only an amended zetum to correct the

ious retum, Itun.t“imtuﬂhlw-
mamm

. : ' [T y— '
3 d Illt. Have g CaTole No. “. M 15.
19565 underscering sunplied. )

quarterly returns throughout reriod here
volved, 4 hltelumﬁn“um

-u -n.lr t-uuu-

T3 "'1"'5 m
tulu. ll. R, Ilu. I.-l.lml. July 31, 1958,
citing Florsheim Bros. Drygocds Co. v. Us S,
280 U, S8, 4634657 underscoring supplied, )
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DECISION =»
So7, 500 & 529
: Y
We find no justificetion te apply a different rule teo
the instant case.

With respect to petitioners G. E. Antenino, Inc.
and Mindaneo Lumbor Development Co., Ince, tiere is no
question that they did not file any withholding tax returmn.
These corporations paid no wages to any employee other
than Mz, & Mrs. Antonine. It appears that the books of
petitioners were kept by the accountant of Western inda-
nao Lumber Co., INnC,, one of the petiticners hexein, who
was of the opinieon thet no income tax was requized to be
withheld from the advonces given to Mr. snd lrs. Antonino
because the advances were not fixed smounts ond payments
were not made st regular intervals or payroll periods.
My, & Mrs, Antonine were not paid fixed salaries. They
were merely authorized to draw cash advances from time to
tire but not to exceed specified amounts in one year.

We are inclined to agree that the failure to deduct and
withhold the income tax en said advances was in good faith
and therefore due to a reasonable cause. e have taken
this position in view of the complexity of the law and of
the fact that it is new in this jurisdiction so that its
provisions are not well understoed. It would seem that
not all those who aze supposed to administer the law are
conversant with its provisions. "e have noted, for instance,
that the examiner who investigated the case and who recome
mended the imposition of the 25% surcharge computed the
withholding tax on the basis of the menthly payroll peried,
instead of the miscellaneous payroll period, (See report
of Examiner R. P, Granados, dated July 20, 1955, page 2
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To.Ae CASE NOGS.
s 528 & 529

EP

I~

of B.I.l. records attached to the docket of C.T.h. le.
527, )

 Having arrived at the conelusion that the failuve
to deduct and withhold the income tax on the advances
paid to Mp. and lMrs. Antonino wae due to an honest belief
that they were not subject to the withholding tax, the
consequent failure to file withholding tex returns was in
good faith and dus to a reasonable cause. Accoxdingly,
we are of the opinion that the 250 surcharge prescribed
in Section 72 of the Hevenue Code in relation to Art. 7
dﬂnﬂtﬁnlﬂmt:ztnninﬂhhmﬂuum-
tioners G, E., Antonine, Inc. and Yestern Mindsnao Lumber
Develepment Co., Inc. /in the cese of a coxpovaticn whieh
failed to file an income tax meturn upon the belief that
it was not » comporation within the meaning of the Income
Tax Law, respondent sought to impose the 25¥ surcharge .
under Section 72 of the Revenue Code, but the Supreme Court |
he 1d1
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DECISION =
CeToe CASE NOS,
527, 528 & 529

- 16 =

in =sueh p cose, the impesition of renalties
for faidure te file retuwrns isg not warrant-
eds® ACollector of Intexnsl Revenus v.
Batanges Transportation Cosy Ge e Nou L=
9692, January 6, 1958, )

in another case, respondent imposed the 25X surcharge
under “ection 102 of the Revenue Code for failure of -
the texpayers te file an estate and inheritance tax re-
tumne In reversing the decision of respondent, this
Couzrt helds

*However, we {ind that the failure of
plaintiffs to file an estate and inhezitance
tax retumn was dug to a reasonable causa,

and in the - ﬂmm‘ Nuer-
H case ne

In resumd, we gre of the opinion that petitioners

ave not liable for the 29 surcharge imposed by Section
72 of the Revenus Code in relation to Azticls 7 of the
Withhelding Tax ITn. either for failure to deduct and

withhold the income tax on the salaries paid in 1954 to
Mr, and Mrs, Antonino or for failure to file withhold.
ing tex returns for sald year,

L.. i i e L e e Fr—— i - -




DECIBION «
CeTeAa CASE NOS,
527, 528 & 529

A

-17 -
1 WHEREPORE, the decision appealed from in all the
above«entitled cases are hexeby reversed. Without proe
nouncement as to costs,

SC ORDERED,

Manila, Mavch 28, 1960,

ROMA M. UMALI
Associate Judge

B

I CNCURs

/ -

Presiding Judge

Associste Judge Augusto M, Luciano, on leave, did not
take part.
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