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REPUPLIC OF THE PHILIPPINHS
COURT F TAX APPEALS \
W)

MAN{LA
JOSE PANTOIA, P\\ﬁ”% '
Pgtitioner,

- VEYSUS & CEVIL CASE NO, R.IN4AS

SATURNING DAVID, Collector
of Interna! Revenue, PEDRD
ELIZALDEG, Dravincial Treas-
uru“ of Cobu, and TIMOTED
CAfIARES, ﬂunicipcl Treas-
urer of Danao, Ce™u,
Rasoondents.

DECIS3SION

This case has hean remanded to this Court for
the sec ! time. On Jaruary 9, 1953, petitioner in-
gtituted in the Court of Wirst Instance of Cahu an
action far nrohibition nrayina that *rasnondents be
ordered +n dasist and refrain frm further proceedings
dastignae to anforce coliaetion nf tha allered ¢tax lia-
Sility of netitionsr =a2inst the latter‘s pronerty and ’
for sueh other remedy as may be just and equitable in
the nremiscs.® Upon the organization of this Court
in 1954, the ecase wrs vemrnded to it pursuant to Sec-
tion 22 of Republic Act Neo, 1129, The case was ovrdered
dismissae? by this Court in its reselution 65 January
7, 195 for lack of jJjurisdietion, On gnﬁeal to the
Supreme Court, 4% was held i{n 3. R, Mo, La10763, Feb-
rusry 28, 1961, that we have jurisdietion to nass upon
the §ssuve raised by netitioner whether or not the right

of the Jovarmment €7 cnllasect the tax assessed asainst
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him has already prescribed. Accordingly, this Court
has been ordered to give dus course to the petition,
and, 1f the allegations of petitioner “are properly
proved, it may and should annul the distraint levied
on his property.*

Respondent has, however, raised anew the question
of the jurisdiction of this Court. It is alleged that
in a later decision of the Sunreme Court (Cell. of Int.
Rev. v. Yuseco, G. R. No. L-12528, Oct. 28, 1961) it
was held that we have ne original jurisdiction to fs-
sue writs of prohibition and injunction independently
of, and apart from, sn appealed case. Therefore, res-
pondent contends that this action for prohibition
should be dismissed. |

Assuming that the doctrine laid down in this case
in G. R, No. L-10765, Pebruary 28, 1961, has been over-
ruled on 9¢tobor 28, 1961 in the Yuseco case, yet we
feel that we have no power to reopen a case that has
been finally passed upon and dispesed of by the MHigh-
est Court. Our only duty, as ordered by the Sunreme
Court, is to determine the correctness of the allega-
tions of pnetitioner in regard to the question of pres-
cription of the right of the Government to collect
the tax assessed against petitioner. We will, there-
fore, confine curselves to the resolution of that is-
sue,

The tax here in issue was assessed against peti-
tioner on November 16, 1939. Upon failure of veti-
tioner teo pay the tax, the then Collector of Internal
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Revenus issued on March 26, 1940 a warrant of dise '
traint and levy. (See éxh. 13, page 22, F.l.TM. records.)
Py virtue of said warrant of digtraint and levy, cere !
tain real properties of petitiocner were levied upon
and were scheduled for sale at nublic auetions (Exh.
9, naga 17, B.I1.7. records.) Howgver, petitioner 11*;-
stituted an sction for injunction against the Frovine
cial Tunu;ﬂ of Cebu and thl_hhn:leipll Tﬂll;lll'!!_' of
Danao, Cebue (Civil Case No. 1302, dxh. 18, pp. 29=22,
PelsRe records, ) Upon the filing of a bond, the de-
fendants, the Provincial Treasurer of Cebu and the
Munieipal Treasurer of Danac, were enjeined by the
Court of First In-tgnu;uf Cebu against proceeding
with the s2le of petitioner's preperties. After hear-
ingy the writ of injunction was finally lifted on MNaov.
ember 29, 1941, (Exhs. 38 asnd dﬁ. ) Yo further action
was taken on the c¢sse in view of the esdvent of World
far 1. T

After the war, it is alleged that the Government
encountered difficulty in reconstituting the records
of the case. To insure eollection of the tax, another
warrant of distraint and levy was issued on February
13, 1950, and the real propertiss of petitioner were
again advertised for sale at public suction. For lack
of bhidders, thi:l properties weve declared forfeited in
favor of the Government on July 17, 1952,

Petitisner contends that since his properties
were levied upon by virtue of a warrant of distraint
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and levy issued on February 13, 1950, about eleven
years after the assessment of November 16, 1939, the
u¢7/_to collect the tax has prescribed.

Section 7332(;) of the National Internal Revenue
Code provides that where an internal revenue tax has
been assessed within the period of limitation prese
cribed by law, such tax may be collected by distraint
or levy within five years after assessment. In this
case, the tax was assessed on November 16, 1939, and
the firvst warrant of distraint and levy was issued on
March 26, 1940, four months and ten days after assess-
ment. It is true that sometime in 1940, a writ of
preliminary injunction was usmé by the Court of
First Instance of Cebu In Civil Case No. 1302 enjoin-
ing the sale of the properties of petitiomer, but said
wreit of injunction was lifted on Nevember 29, 1941,

leaving the said warrant of distraint and levy in
full force and effect. It was never cancelled or
invalidated. The issuance of the second warrant

of distraint and levy on February 13, 1930, did not

have the effect of invalidating the first ware
rante Therefore, it is our opinion that the right

of the Government ¢o éolhct the tax in question
has not puser&hd.] (See Clara Diluangeo Palanca v.
Commissioner of Internal Revenue, G. R. Mo, L=16661,
Januazy 31, 1962.)

WHEREFORE, the herein petition for prohibition
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is hereby dismissed, with costs against petitiocner.
30 ORDERED.
lanila. May 30, 1963.

—TR__Gpe Pl

ROMAN M., UMALI
Associste Judge
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