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11. Petitioner must prove that the administrative and
judicial claims were filed within the period prescribed by law.

12. Petitioner’s assertion that its services rendered to
its affiliates, subsidiaries or branches abroad are subject to
zero (0%) percent VAT cannot be accorded weight. Plain
allegations without any evidentiary document to support its
claim will not justify petitioner’s application for tax refund.

13. Petitioner must prove that its sales are VAT zero-
rated as contemplated under Section 112(A) of the Tax Code
of 1997.

14. The claim for refund in the amount of One
Hundred Seventy Seven Million Three Hundred Thirty Seven
Thousand Four Hundred Ninety Two Pesos and 52/100
(P177,337,492.52) allegedly representing accumulated and
unutilized VAT input taxes paid by it for the taxable year
2008 is not properly documented. To support its claim, it is
indispensable for petitioner to prove the following:

a) Registration requirements of a value-added
taxpayer in compliance with Section 9.236.1 (a)
of Rever @ Regulations No. 16-2005 1d Sec' in
236 of the NIRC of 1997, as amended;

b) Invoicing and accounting requirements for VAT-
registered persons as well as the filing and
payment of VAT pursuant to the provisions of
Section 113 and 114 of the 1997 Tax Code, as
amended. Failure to comply with the invoicing
requirements on the documents supporting the
sale of goods and services will result in the
disallowance of claim for input tax of the
taxpayer claimant. (Revenue Memorandum
Circular No. 42-2003).

c) Petitioner must prove that it has fully complied
with the requirements of Section 9.236.1.a of RR
No. 16-2005 and Revenue Memorandum Order
No. 53-98, otherwise, there would be no
sufficient compliance with regard to the filing of
administrative claim for tax credit/refund which
is a condition sine qua non prior to the filing of
judicial claim;

d) In relation thereto, Section 112 (C) of the NIRC
of 1997, as amended, requires submission of
complete documents in support of the
application for tax refund filed with respondent
before the one hundred twenty (120) day period
shall apply and before petitioner could avail of
the judicial remedies provided by law. Ergo,
petitioner’s failure to submit proof of compliance Z
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with the aforesaid requirements warrants the
dismissal of the instant Petition for Review;

15. In the case entitled ‘San Roque Power Corp. vs.
Commissioner of Internal Revenue’, the Supreme Court had
the occasion to say:

In order to claim a refund or tax credit
under Section 112 (A), petitioner must comply
with the following criteria:

1. The taxpayer is VAT-registered;

2. The tax-payer is engaged in zero-rated
or effectively zero-rated sales;

3. The input taxes are due or paid;

4. The input taxes are not transitional
input taxes;

5. The input taxes have not been applied
against output taxes during and in the
succeeding quarters;

6. The input taxes claimed are attributable
to zero-rated or effectively zero-rated sales;

7. For zero-rated sales under Section 106
(4) (2) (1) and (2); 106 (B), and 108 (B) (1) and
(2), the acceptable foreign currency exchange
proceeds have been duly accounted for in
accordance with BSP rules and regulations;

8. Where there are both zero-rated or
effectively zero-rated sales and taxable or exempt
sales, and that the input taxes cannot be
directly and entirely attributable to any of these
sales, the input taxes shall be proportionately
allocated on the basis of sales volume; and

9. The claim is filed within 2 years after
the close of the taxable quarter when such sales
were made.’

16. For a judicial claim for refund of input VAT to
prosper, the petitioner must prove that there must be (a)
zero-rated or effectively zero-rated sales; (b) that input taxes
were incurred or paid; (c) that the input taxes are
attributable to zero-rated or effectively zero-rated sales; (d)
that the input taxes were not applied against any output
VAT liability; and (e) the claim for refund/tax credit must be
filed within the two year prescriptive period. (EG & G Omni,
Inc. v. CIR, CTA Case No. 5987, March 26, 2004)

17. Corollary thereto, Sec. 4.110.8 of RR 16-2005
explicitly provides:

Input Taxes for the importation of goods
or the domestic purchases of goods, properties
or services is made in the course of trade or
business, whether such input taxes shall be
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credited against zero-rated sales or subjected to
tt 5% Final Withholding VAT must be
substantiated and supported by the following
documents and must be reported in the
information returns required to be submitted to
the Bureau: (1) For the importation of goods -
import entry or other equivalent document
showing actual payment of VAT on imported
goods; (2) For domestic purchases of goods and

properties — invoice showing the information
required under Sections 113 and 237 of the Tax
Code.’

18. In its Petition for Review, petitioner alleged that it
filed the administrative claim for tax credit/refund on its
unutilized input VAT on March 5, 2010 and subsequently,
amended the same on March 31, 2010. On March 31, 2010
or the same day that it filed the amended administrative
claim for refund, petitioner filed its judicial claim for refund
before this Honorable Court. Suffice it to say that
respondent was not given an opportunity to act on the
matter.

19. Guided by the pertinent provision of Section 112
(C) of the NIRC of 1997, as amended, respondent should
have been given a period of one hundred twenty (120) days
from March 31, 2010 or until July 29, 2010 to resolve the
administrative claim for refund. As clearly provided by law,
it is only after the expiration of the aforesaid period that
petitioner is given 30 days or until August 23, 2010 within
which to elevate the same before the Honorable Court of Tax
Appeals. Ergo, since petitioner prematurely filed its judic’ ’
claim on March 31, 2010, the Honorable Court cannot
acquire jurisdiction over the instant case.

20. Granting for the sake of argument that the
running of the one hundred twenty (120) day period starts to
run on March 5, 2010 or the date when the original
administrative claim for refund was filed by petitioner,
respondent, therefore, is given until July 3, 2010 within
which to act on the administrative claim for refund. It is
only after July 3, 2010 that petitioner is given a period of
thirty days or until August 2, 2010 the right to raise the
same before the Honorable Court should an unfavorable
decision be given by respondent or the latter fails to act on
the matter. Again, since petitioner prematurely filed the
Petition for Review on March 31, 2010, the Honorable Court
has no jurisdiction to hear and decide the instant case.

21. The provision of law regarding prescriptive periods
are jurisdictional, compliance with which is essential for this
Honorable Court to exercise authority over the instant case.
Such statutes or rules are construed as mandatory as they
have been absolutely indispensable to the prevention of /
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needless delays and to the orderly and speedy discharge of
business and are necessary incidents to the proper, efficient
and orderly discharge of official functions.

22. It is well-established in this jurisdiction that
claims for refund are construed strictly against the claimant
for the same partake of the nature of exemption from
taxation and are therefore held against the claimant.
Petitioner must present clear and convincing evidence to
merit a tax refund. The taxpayer bears the burden of
establishing the factual basis of its claim for refund.

23. Likewise, for a judicial claim to prosper, the party
must not only prove that it is a VAT-registered entity, it must
substantiate the input VAT paid by purchase invoices or
official receipts (Commissioner of Internal Revenue vs. Manila
Mining Corporation, 468 SCRA 571). Such that failure to
comply with the requirements for a valid request for refund
including the requirement for a valid sales invoice is fatal to
the claim for refund. (EG & G Omni, Inc. v. CIR, CTA Case
No. 5987, March 26, 2004)

24. sic is the rule that tax refunds are regarded as
tax exemptions that are in deroy :ion of the sovereign
authority and are to be construed strictissimi juris against
the person or entity claiming the exemption (Philippine
Phosphate Fertilizer Corporation v. Commissioner of Internal
Revenue, G.R. No. 141973, June 28, 2005). The burden of
proof is upon him who claims the exemption and he must be
able to justify his claim by the clearest grant under
Constitutional or statutory law and he cannot be permitted
to rely upon vague implications. (BPI Leasing Corporation v.
the Honorable Court of Appeals, et al., G.R. No. 127624,
November 18, 2003). The law does not look with favor on tax
exemptions and that he who would seek to be thus privileged
must justify it by words too plain to be mistaken and too
categorical to be misinterpreted (Sea-Land Service vs. Court
of Appeals, 357 SCRA 444).”

Bc 1 petitic er’s Pre-Trial Brief° and respondent’s Pre-
Trial " riefl® were filed on July 13, 2010.

In the Pre-trial Order dated September 27, 2010, the
Court considered the stipulations of the parties as stated in
their Joint ¢ pula m of Facts and Issues!! filed on Aug st
27, 2010, term ated the pre-trial, and ordered the

rese :a n of petitioner’s evidence.12 %

° Docket, pp. 106-115.
' Docket, pp. 116-122.
" Docket, pp. 154-157.
'2 Pre-trial Order dated September 27, 2010, «cket, pp. 159-164.
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Dv * g trial, petitioner presented Jose C. Catequista,

Editha B. arquez, Ma. :sa S. De Leon, and Ruth T.
Medin as s v nesses. 1 the otl - hand, during - =
November 2 2012 hearing, respondent’s counsel manifested

tt . respondent would

would just submit - e case for decision.!3

o longer present any witness and

he case was submitted for decision on January 29,

2013, after

2013 and
2013.14

etitioner filed its Memorandum on January 21,

respc dent filed her Memo: 1dum on January 22,

The parties submitted the following issues!5 for this
Court’s resolution:

“A.

B.

Whether petitioner’s sales of services are zero-rated.

Whether Petitioner has complied with the invoicing
and accounting requirements for VAT-registered
persons, as well as the filing and payment of VAT in
compliance with the provisions of Sections 113 and
114 of the Tax Code of 1997, as amended.

Whether Petitioner has complied with the submission
of complete documents in support of its administrative
claim for refund pursuant to Section 112(D) of the Tax
Code of 1997, as amended, Section 9.236.1 or RR No.
16-2005 and Revenue Memorandum Order No. 53-98.

Whether petitioner paid input VAT on its purchases of
goods and services for the 1st to 4th quarter of taxable
year 2008.

Whether the input taxes petitioner paid for the 1st to
4th quarters of taxable year 2008 were not applied
against output VAT liabilities during said period and in
succeeding quarters.

Whether petitioner’s claim for refund and/or issuance
of tax «credit certificates for the amount of

Php177,337,492.52 representing its unutilized and/or%

1 Minutes of the hearing dated November 21, 2012, docket, p. 840.
' Resolution dated January 29, 2013, docket, p. 914.
" Docket, pp. 156-157.
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Also, respondent contends that petitioner did not give the
fo1__er tt opportun _ to act on the claim s the er filed its
judicial claim on March 31, 2010, before the lapse of the 120-

day ; lod. hus, st : loner: edtoot :rvetl 120-day
period as prescribed by law and pursuant to Aichi case
doctrine, the Court has no jurisdiction to take cognizance of
the inst: t peti »n and the  smissal of the same is
warranted.

Sectic . 112 of the National Internal Revenue Code (NIRC)
of 1997, prov les:

“SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. — Any
VAT-registered person, whose sales are =zero-rated or
effectively zero-rated may, within two (2) years after the close
of the taxable quarter when the sales were made, apply for
the issuance of a tax credit certificate or refund of creditable
input tax due or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has
not been applied against output tax: Provided, however, That
in the case of zero-rated sales under Section 106(A)(2)(a)(1),
(2) and (b) and Section 108(B)(1) and (2), the acceptable
foreign currency exchange proceeds thereof had been duly
accounted for in accordance with the rules and regulations
of the Bangko Sentral ng Pilipinas (BSP): Provided, further,
That where the taxpayer is engaged in zero-rated or
effectively zero-rated sale and also in taxable or exempt sale
of goods of properties or services, and the amount of
creditable input tax due or paid cannot be directly and
entirely attributed to any one of the transactions, it shall be
allocated proportionately on the basis of the volume of sales:
Provided, finally, That for a person making sales that are
zero-rated under Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated and non-zero-rated
sales.

XXX XXX XXX

(C) Period within which Refund or Tax Credit of Input
Taxes shall be Made. — In proper cases, the Commissioner
shall grant a refund or issue the tax credit certificate for
creditable input taxes within one hundred twenty (120) days
from the date of submission of complete documents in
support of the application filed in accordance with
Subsection (A) hereof.

In case of full or partial denial of the claim for tax
refund or tax credit, or the failure on the part of the
Commissioner to act on the application within the period /
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Records show that petitioner, upon the filing of its
administr dive ¢ m24 on March 5, 2010, simultaneously
submitted the supporting documents. This is ev lent from
petitioner ter, which Le

“In support of our request, we attach the following:

1. Application for Tax Credit/Refund (BIR Form No.
914)

2. SEC Certificate of Registration as amended

3. BIR Certificate of Registration (BIR Form No. 2303)

4. Annual Income Tax Return for taxable year 2008
(BIR Form No. 1702)

S. Quarterly VAT returns for taxable year 2008 (BIR
Form No. 2550Q)

6. Monthly VAT returns for taxable year 2008 (BIR
Form No. 2550M)

7. Audited Financial Statements for year ended
December 31, 2008

8. Service Agreements with affiliates of MSSC.

We reserve the right to submit other documents as may be
required by this Honorable Office.”

The term “complete documents” under Section 112(C) of
the NIRC of 1997 should be understood to refer to those
documents that are necessary to support the application for
refund or tax credit certificate, as determined by the taxpayer.
The BIR examir - can require the taxpayer to submit
additional docu ents but the examiner ¢ 1not dem:¢ d what
type of supporting documents should be submitted.
Otherwise, the taxpayer will be at the mercy of the examiner,
who may require the production of documents that the
taxpayer cannot submit. Moreover, it is basic tt
respondent ought to know the tax records of all taxpayers.25

Clearly, petitioner has submitted supporting documents
for its claim for reft d.

he Cor -t will now a iress the other stipulated issues. /

2* Exhibit “N-4”, p. 10.
% Diageo Philippines, Inc. vs. Commissioner of Internal Revenue, CTA Case Nos. 7846 and 7865, January
16, 2012. -





































































DECISION
CTA Case No. 8064
Page 36 of 37

XXX XXX XXX

(B) Excess Output or Input Tax. - If at the end of any
taxable quarter the output tax exceeds the input tax, the
excess shall be paid by the VAT-registered person. If the
input tax exceeds the output tax, the excess shall be carried
over to the succeeding quarter or quarters. xxx”

Since the: is no excess input VAT which may be the
subject of claim for refund or tax credit under Section 112(A)
of the NIRC of 1997, as amended, the instant claim must be
denied.

WE~~ "7 RE, premises considered, the instant Petition
for Review is hereby L ) for lack of merit.

S R

AMELIL [AN
Associate Justice

CONCURS: ;

o ) W # BA! TIS
Associaté Justice

ATTE

I attest that the conclusions in the above Decision were
reacl 1 in consultation before the case was assigned to the
writer of the opinion of '~ e Court’s Division.

Chairperson
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C™RT! N

Pursuant to Article VIII, Section 13 of the Constitution
and the Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the above ecision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

oM p i
Presiding Justice



