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This is an sppeal from the decision of the Cole
lestexr of Internal Revenue ordering the seirure, dise
traiat, levy and szle of the properties of the petie
tiemer in order to collect the amount of #20,14%,00
HW, including surcharge, and the suus
of $112.50, 745,00, r45,00, #45,00, 73,430,38 and
119,881,226 as income taxes, inclusive of surcharges,
foxr the years 1938, 1337, 1940, 1941, 1945 and 1946,
respectively.

Cn Kay 5, 19096, when this case was c¢alled for
hetxing, the petitioner submitied the gass for judg-
asnt on the pleadings pursuant te Section 1O, Hule 3%
of the Rules of Couzt, im view of tue fact that the
“Anowex® of the respondent adaitted alli the material
Miﬂs in the “Fit.it.-inn for Heview with Frelie
ainary Injunction® filed by the petitionar. The
partiss did not subait any evidence except that the
counsel fer the petitioner manifested im open Court
that the sale at puslic asuction eof the propexties
distrained or levied upon is scheduled for this comiing
Saturday, May 2¢, 1956, which fact was also aduitted
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by the counsel for the respondent.

The facts admitted and established by the
pleadings of the parties are as follows:

On August 10, 1948, the respendent Collectoer
of Internal Revenue assessed against the petitioner as
war proiits tax the sum of #20,14%5,00, and as income
taxes for the years 1330 Lo 1941, inclusive, 1945 and
1946, the total amount of #123,9529.14, [he petitioner
questions and disputes the aforesaid assessuents on
the ground that he did not have the net worth and ine
come isputed to him by the respondent, but he offered
and tendered payment of what he truly and honestly bee
lieved to be his war pr?fitﬁ and income tax liabilie
ties in the aggregate amount of ¥19,187,74.

On January 26, 1956, the respondent issued a
warrant of distraint and levy to eaniomne the collectien
and satisiaction of the war proiite and income Laxes
assessud against the petitioner., 1The said warramt of
distraint and levy was served upon the petitioner and
executed on February 9, 1956, and the sale at public
auction of iLhe properties seized and distraimed orx
levied upon is sei for saturday, say 26, 1906,

On March 9, 1956, the petitiomer filed his appeal
with this Court. Although his pleading is entitled
*Petition for Review with Preliminary Injunction® it
is substantially a “Petition for Prohibition with Freli-
minary injunction®. Inesouch &s the case is now before
us for decision en ths merits, we deem it unnecessary
teo determine whether or not to issue & writ of prelie
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minary injunction.
The issue to be decided in this case is whether

or not the Collector of Internal Reveamne has the power
or authority to cellect by distraint and levy the
mamﬁts and income taxes in question after the
lapse of more than seven (7) years and five (5) menths
from the date of the asscssment,

With respeci to the income tax #ssessed against
petitioner, the settled and wellegstablished rule in
this jurisdiction which has been henored Sy time and
Jurisprudence 1s that the Collecter of Internal Ree
venue cannot colle¢t income tax by the sumsary methed
of distraint and levy after the lapse of three (3)
yoars fron Lhe date the return is dus er has been
made, This fundamental principle in the collectien
of income taxes is embodied in Section 51 (d) of the
National Internal Revenue Code as interpreted and
appliec in 2 long line of decisions eof Lhe Supreme
Court (Collector of Internal Revenue vs. V illeyas,
&6 Phil. 5543 Juan de la Viha vs, Government of the
Philippine: Islands, 65 Phil., 262; Collector of la=
ternal Revenue vs, lHaygoed, 6% Phil, 5205 Fhilippine
Sugar Estate Levelopnent Co., Inc. vs. Fosadas, 68
Phil. 216) and of this Court (Viceate J, Framcisco
ve. Cellactor, C,T.A. No. 20, Resolution dated March
18, 1955, certioraxri deaied G.R. lio. L-8997, April
12, 1955; A. . Reyes vs. Collector, C.T.A., Case lo.
423 Avelino vs. Cellector, C.i.A. Case No. 1203
Carmen Cuenco vs. Cellecter, C.T.A. Case Ne. 113;

o qng e
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Lourdes Cuenco vs. Collector, C.T.A. Case Ne. ll4;
etc.),

In tha case at bar, the records do net show the
dates when the returns were made and filed, Even if
we weze to be very liberal to the respondent and ase
sume that the returns were nade and f{iled on the same
day when tLhe assessment was made, that is, on August
10, 1948, and count the threeeyear statutory period
of limitation from said date, undoubtedly, the @authoe
ity of the Collectar of Internal Revenue to collect
the income tax assessed against petitioner fer ths
years 1933, 1939, 1940, 1941, 1945 and 1946 by dise
traint and levy or by any other summary method had
already lony pruscxiheci when the warrant of distraint
apd levy was issued and executed on February 9, 1956,
more Ghan seven (7) years and five (5) months after
the assessuent in gquestion was made, Accordingly, the
said warrant of distraint and levy was issued in vio-
lation of Section 51 (d) of the Revenue Code.

Even granting that Section 51 (d) of the Revenue
M. is not 2pplicable in this gase, the right of the
Government to collect the income tax in question has
preseribed under Section 332 of the same Code, Ix has
“ established that the assessment was made on
August 10, 1948, Section 332 (¢) provides that wheve
the assessmnt of any internal revenue tax has bean
made within the period prescribed by law (within
9 years after the return was ifiled pu:r;uant to sec,
331), the tax "may be collested by distraint and levy
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or by & proceeding in court, but only if begun (1)
within five years aiter the assessment of the tax,
ox (2) prier to the expiretion of any pericd for cole
lection sgreed upon in writing by the Collector of
Internal Revenus and the taxpayer before the expire-
tien of such five year period,” JIn this case, the war-
zant of distraint and levy was lssued wore than S years
aftexr the assessment, and it is nei shown that there
was Sny agreement ior the extension of such fiveeyear
pexiod between the Collector and the Laxpayer, (See
Sexvando de los Angeles v, Collector of Internal flee
venue, C.T.A, Case o, 11C, Cotober 7, 1995,)
As regards Lhe war profits tax, Section 9 of
the War Profits lax Law (Rep, Act Noe 55) provides -
lé&;- .g. A . T ma—
All administrative, spec
provisions of law mr.:luulny the laws in
relation to the assessment, remlisslon,
cellection and refund of national inter=
revenue Laxes, not Inconsistent with

the provisions of this n.t are hereby
and wade afplicab e to all the

mimm r.h:ls aws, and to the tax

The fivewyesr periods within waich internal revenue .
tanes must be assessed and collected are, therefore,
applicable to the assessment and collection of the
way profits tax, It is elear from the recerds that
moxe than five years had elapsed after the sssessment
of the war profits tax when the warrant of distraint
and levy was issued and executed by respendent, The
right of the Governmeat ts collect the war pfefits
tax against petitioner has, therefore, likewise pres-
eribed,

181 "
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ie note that petitioner, despits the fact that
the right of the Coveranment to collect the war profits
and income taxes assessed against him has prescribed,
has offered to pay Lhe sum of 119,187.,74, which he
honestly believes is the true and correct amount of
his war profits and income tax liabilities. The tender
of paymeat should have been accepted in the interest
of the Governaent.

¥ VIER OF THE FOREGOING CONSIDERATIONS, the
warrant of distralnt and levy issued on January 26,
19%6 s decliared nuli and veoid as having been issued
in vielation of Sections 51 (d) and 332 of the Revenue
Code, and the respondent Collector of Internal Revenue
is hereby ordered to desist from taking any further
paeseedings thereunder, and he !5 hereby directed te
soturn to petitioner the properties seized from the
latter, the sale a2t public sustion of which is set for

Saturday, isy 26, 1996,
$0 CREERED.

Manils, Philippines, May 25, 1956,




