RETURLIC OF THE PEILIPPI' " §
CULRI OF TAX APPEALS
QUEZON (ITY

N

.\ng

DINGALAN FOREST PRCDUCTS 5, .
CORPORATION.,y

Potitioa.r,,7§qﬁw

- Versus - " C.T.h, CASE BC, 119%

COMMIBSICNER CF 1IRTERNAL
REVESUE, o

Respondent, |

A"ic;azun

This is an appesl involving the refuand of the
sum of #48,767.73, representing sales taxes alleged
to have been paid erroneously by the petitliomer to the
respondent on the sale of forest products to its cus-
tomers from April 1960 te Janmuary 1962, inclusive,’
plus interest from the date of payment until fully
refunded,

The case was submitted Tor decision, p.!tly on
a written stipulation of faets submitted by the parties,
and partly on ths a@dittonnl evidence adduced during
the trial. For ready reference, the stipulated facts
are pnroby quoted, to wit:

' "1, That the petiticmer is s corpors-

ticn duly organized améd existing under and e

by virtus of the laws of the Fhilippines,with

effices at the ground floor, Ledesma .y

Intremuros, Manilaj wvhile respondsnt 1is

Cosmissioner of Internal Hevenue, duly ap-

z::ntod and acting as sueh vith ottieco at

Finance Suilding, Menilag
"d., That petitioner has, sinee Uctober

30, 1957, to date, been the holder of forest

concession located im the Municipality eof -

Dingalan, Gabaldcn, ard Baler, of the prov-

inces of Nusva Eeljla and Queozon, resjectivelys

-

T
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. "3. That durisg the iod from January
ef 1960, to Japuary 19, 1962, the petiticner
eut and removed forest products froz its afore-
ssntioned concessiun and paid the eorrespond-
ing forest charges thereon to the Government
pursugnt to the applieshle provisgions ef the
Batioral Internal “evenue Codeg

*}, Thet petitioper sold the said forest -
cducts to its wvaricus custorers whe were

:Illld in the sale invoices the eorrespond-
ing sales tax but the latter sssigned to the
former, as shown by the attached anmexes "A-l"
to "A=-50", vhutever refund waybe dus them by
reason of the paywent therecf to the respon-
dent, except the amount of ¥F27.92 represent-
ing the seles taxes billed to its customers
vho did not make the necessary arrangementy

"Se That out of the sum of #ai,767.73
representing sales taxes pald and involved
in %this cuse, the amount of $3,065.86 repre-
sents taxes ;111.4 to petitioner's ecustoners
on its sales of hand-sawn lumbery

"6. That in the sale of sald forest
cducts by thtmzttitiaa-r, the latter paid

sum of PM0,767.73 to the respondent in
the concept of percentage or sales taxes for
the peried from April, 1500, te January 20,
1962, per Annex "E' hereto attsched sand in-
corperated herein es part of this Stipula-
tion of Factsy

"7« That petitioner requested a refurd
of the sald percentage or seles taxes but
- the respondent denied the semej
"8, That the perties confine the issue
of this case on the guesation of whether oy
net the petitioner ic entftled to the refumd

of the sald amount ef Pul +73:" 0=
CTA Records) WEITSe" (0 VSN,

The only additional evidence presented during
the hearing wes the testimony eof Mr. Deograciss Salud,

Manager and Comptroller of petitioner corporstion te
the effeet that the written ssaignments attached te
the Stipulation ef Facts, Annexesd, "A-1" to “A-50",
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inclusive, were anr.;y eontirnatians of previcus
verbal sssignments given by the customers to the
~p¢t1tiencr.v ' |

"he omly issue raised in this apperl for our eon-
sideration is whether or not the sum of F48,707.73,.
g-prwaon£1ng'pnre-ntar- er sales taxes, is rnfundailo
to the petitioner. '

The Tucts appesaring in évidence smc. the is=ue ine
volved have placed the prosent case exactly on all
fours with the previous case of Antonioc Zuerrero vs.
Cellector uf'Intarnnl,ﬁuv-nua; CoeTels Cuae Ho, 285,
Magust 31, 1961, now on appeal before the Suprene
Court, (6., H. ¥o. 1=1967%) whers we held that:

*In conneetion with the sun of
¥1,192.51 representing the flxed and peye
centage Yaxes, petitioner ccntands that
ne 1s not llable therefor on the ground
"that his sale of the Torest products to the
Appari Lumber Ce., were not orisiral szleaz,
It 1s, however, the position of respondent
that petitioner 1s 2 procucer with respeet
to the sgsid forest products and is liable
for the fixed and percentuge taxes as such
rroducers, The guestion to be declded is
whether or not the sales of for st producis
by petitioner to the Appari Lumber (o,
are the original sales which are La;mbin
unisr seetion 18€ of the VHatfona! Internal
reveuue Lode, as amended,

"dection 186 of the Revenue Code impoces
'once oniy on every criginal sale, barter
exchange, and simlla: transactlon either Fop
noninal or valuable considerations, intended
to transfler ownarship of, or title to, the
articles nmot emumerated in Seetions 18% and
195 a tax eguivalent to seven (formerly ive)

ng{ggnign of the gross sellimg price or gross
value money of the artiecles so sold, bar-
tered, exchangod or transferpred, such {ax to
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id by the manufacturer or producer ...’
;;.p. s{ ‘original sale, barter, or exchange'
bas EE:: def as follaws:

'As used in sections 18:;6185 and
186 of Cozmonwealth Aect No. s the
phrase ‘originsl sale, barter, exehange’
shall be construed tc mean the first
sale, barter or exchange of srticles by .
every manufecturer, producer, or izpor-

ters £:¥:;‘.! however, That where the
taxes preser ‘fl il'.lid sections have

not been collected on artialni; the
original sales of which are subject to
tax, in the possession of any perchant,
the Ciret ssle, bsrter or exchange of
sald srtieles on or after the approval
of this Aet (October 1, 1937) shell be
congidered as the ﬁliliﬂll s;lq{ barter,
or txchange and shall be subject to tax
at the rates prescribed in secticms 1Bh,
186 snd 186.' (Seetion 5, C.he Koo 503)

Following this déflvition of ‘opiglvel sale,
barter, or exchange,’' if a person buys an arti-
cle frow a tex-oxenpt entity and resells the
same article, the subsequent sale is not an .
original sale gnd 1s rot subject to the sales
tax although no sales tax was paid on the opri-
ginll sale by the tax entity. (Cee Op.

ee. of Justice, Nov. 1%, 1946; People v. Pastor,
77 Phil.y l00C1) ’

"Ween & person cuts forsest products from
the public forests and is reguired to ;:l the
forest charges prescribed irn seetions y ot
seq. of the Revenue Code, what is the nature
of the transeciiont TLere has been varying
(3 ons on the question 6 that it say be ;:r-
t t in this connecticn to review the entire
problem, - ‘

®"In Hongkong & Shanghai Panking Corp. v.
Rafferty, 3% rFhil., 145, the guestion at issue
was whether or not the au of Internal He-
venue was authorized teo distrain forest products
(reilrosd ties) acquired by plaintiff em which
the forest charges had uot been paid., The rall-
‘road ties were in the getusl possession of plain-
tiff Bank and the Government contended that said
railroad ties were subject to the tax lien for
forest charges, pursuant te Jection 1588 of the
Administrative Code (now Section 31¥ of the Re-
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" venue cm), portl.ntnt Jportion of uhj.ah providess

‘VEvery interncl-reverue ta:
on property or on any busliness or
. ) cecupation, end every tax on resour-
: ces and receipts, and increment to
S of thes fouslent te Selingwenay,
' shall comstitute g lien superior to
all other cherges or liens not only
- on the prnpt!tr itselfl upon which sueh -
tax may be imposed, but slsc upon the ‘
property used in ary business or oecu=
paticn upen which t tax 14 imposed .
and upon -11 pripirtj rights therein.'

The Su Court im th-t cese said that Coge,
tiom 1 of .the Adainistrative Code was ap-
plicable to forest charges, ir effect holding
that forest charges emu ute 'internal reve-
nue tax on property.' That forest charges were
conceded to be :I.nt-rm1 revenhuwe taxes ‘1s appar-
ent from the port.tan of thl decislon whieh ve
quote: .

L mm-m ol udtur;- lnduu . ‘ .
could net be axpected to foresee that
the personal property which lHe had .
taken in utiltnunn of & debt was ’ ‘
burdened by a On this date, Dbe~-

- . _ecause no de been made end be-

. : cause the plaintiff had no notlce of

' - . the tax, there was ne valid -ubuut:ln: '
,licn -pu the ties,.® '

"However, it was alse held thet in order:
that the lien l‘u forest cherges may follow
" the forest produets in the hands of & third -
person who mgguﬂ the same frouw the conces-
sionaire, it is necessary that there must
have been & demend for the payment of the
forest ¢ es upon the concessionaire prior
to scquisition of the forest proeducts by the
) third person, and that in any case, suc
forest charges ¢an not be & plrml liabll-
E C itynrth-turdperm. The Hoagk a ‘ |
Ihnhi Bank case wus deelded in 19 . |

"Netwithstanding the & Shang-
hal “ank case, sowe doubt must have been
entertained in adulnistrative eirveles about .
the nature of forest charges sv that ‘the ques- l
tion was referred to the office of the them
Attorney Ceneral, In an opinion daled Detober

57
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27, 1922, Attorney General Quintin Paredes
expressed the viev that forest charges were
internal revenue taxes. This opircicn of the
Attorney Cenersl was accepted and applied with-
out questicn until the advent ef new and neces-
sary industries established after the war which
were gragted tax exesmpticn under Fep. Acts Nes.
3% snd 901, among which are manufscturers of .
plywood. L

"in Collector of internal Revenue v,
Meriano H. lLacsun, G.R. No, L-1294§, promale
gated April 29.‘15&@, the &av.rnana{ vigorous~ -
ly opposed the ¢laim for exeamptlion of a new and
aecessary industry emgaged im the asanufaeture of
plyveoed from the mentl of forest charges on
the ground, awong others, thet forest eharges
are not taxes but the prices paid for the aegqui-
sition eof forest products froa the Government,
The Supreme Court sustained the view that forest
charges are intermal revenue taxes but denied
the exemplion of Lthe nev and necessary industery
from the payment -ef ferest charjes on the ground
that they are taxes nmet directly payable by it
in conneciion with the tax sxempt industry. The
:::h.ct Court expressly affirmed the ceoncurring

dissenting oplnion of & member of this Court
vhich reads:

‘Q

'With respect to the feorest

char;es on logs cut and resoved from
petitioner's concession and used by
hims in the manufecture of plywoed, I
ggree that fereat charges are nntinnll
internal revenue texes, (fec, 18, Nat.
Int., Hev, Code,) There sppears to be
no legal basis for not comsidering forest
eharges as taxes vhen respondent ¢onsiders
thenm asz taxes under Republie Aet Yo, IO

. as arended, this enabling helders of htcii
pay certifiecatas to ft{ forest charges out
of their backpay (B.l.E, r s Kovember
22, 1955, Exhibit "P") and as internal
revenue {llll under Chapter 1I, Title IX,
of -the Hevenue Code, #0 &3 to suthorize
collection of said charges by dlstraint
and levy (0p. atty. Gen., Oct, 27, 1922),
The arguvent that forest charges are not
taxes becauss taey 2re the price paid for
the sale by the Covernment of forest prod-
ucts overleooks the fael thet zome forest
charges are inposed on forest preducts eut
and removed fror unregistered private lands.
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(8ee Bac, 266, Tlev-nue Cocde) The Governe
rent cannet sell Torest producis whieh
it does not own, From this 1% zay be im-
ferred that lorest cherges are oot in
reality the price pald for the sale by
the Goverament of forss’ zroducts; they
are essentialiy texes for the privilege
of eatting and removing forast products
from the putlie ferests and from eertain
private lands, They 2tznd on the sane
footing es the mining taxes iaposed under
Title VII of the levarue Codss In the
Undted States, forest charges and mining
taxes are generally depigpated as produe-
tion or severence tuaxes,

‘Taxes which, although ime
pused under slatutes contalning
nany veriations as te their pre-
cise phraseclogy, are dlirected
generally against the preduction,
or severance from the soll, of
sueh mstural resources as timber
oll, nat.xal ges, ores, cr the likl,
and are nnrnlils naasursd aecording
to the guantity or value of the
srticles produced or ssverasd, are
etally, althongh not inverisbly,
regarded as exclse rather than pro=-
perty taxes.' (Sl,Am Jur. 1072)

*Parely & mornth after the premulgation
of the decision in the Lacsun ease, specifi-
cally orn May 31, 1560, the decision ir Coli-
lecior of internzl Nevonue v. Piv Barrette
Song, IrG., Cefl, T0s &=1ll005, was premulgated

vherein 1t was held that §gggg§,shlt£!!_gzs
pot isterns] revenue tsxeSs 3aid the Courts
x b 3 X x x x
X x x x x x

"The Court glaced much rellsnce upeca
the above-quoted porticms sf the Report of
the Uarx Cosnissicn whiech undertioci the ocdi-
fication of all netional interrnal revenue tax
laws, It is noteworthy, however, that the dis-
tiguished n of that Compissicn, who was
deeretury of rinance Manuel Hoxas, luter Frés-
idert of the Philippines, in enforeing the law
on forest charges, adjered to and applied with-
out regervetion t‘t doctrine laid down ir the

fionghong ~ fhanghal Genk cuse.
x x x x x x
x x x x x x
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. "Burprisicgliy, efler succeeding in Lhe
affirvanece of lts theory that forest charges

are not texes but the price pald for forest
produets, the Covern-ent now serks to over-

rule the doctrine. IL li=s advanced & new
theory - that foresy charges are regulestory
{ess wnieh wre iupossd for reguletory pur-
pevess In cther werds, At ls now the posile
tion of respondent thatl forsst churges are
ceither taxes impesed by virtue of the taxe
ing power cor the prices psid or eharged for
ifcresti produets srising frow the contractusl
relationstip between the Covernment as seller
and the cutter of forest producls as ers
Lhey srey it 18 allieped, lmposed by virtue cof
the police pover. As avthority for thils pro=-
pesitiony Upindon fo, 127, series of 1956

of the Gecretary of Justice hes been cited.

It is to be noted thatv the Jecretar; of Juse~
tiee hed no epportunity to consider the opi-
nlon of the Bupreme Court in the Perretto cuse
whica wes promulgeted only eon ey 31, 1960
luasouch s he rendered his opinion Yo, 127
sonetive in 1996,

"ir support of the new theary,e. unsel
for tie Government states thet the bupreme
Court,; in the EBarrette case, reslly ilaotended
.10 aold thet forest charges are regulatory
fees, 'It ls, therefore, not strange,' it is
ﬁlhg,ﬁ,‘tut the muzu in said nnu dwelt
lengthiiy on the regulatory nature of forest
charges, quulling and aneiyaing In that connecs
tion Seciions )l and 13 of Gegulatlon Vo, B9,
of the Loreate; regiletiims.' (Page 2, Cup-
HJ.I enisl lemorandus fer lrspondeat, al '
96is) Ve regret we have bser unable
g M iy portion o¢ the decision in the
Barrette case any indleatlon thet 1t was tne
intention of the Wighest Court te hold that
forest chargos are rejulsiory fee. (u the cop-
irary, the Court further strenghtemesd its opin-
lon i.n the resciulion on Lhe ootios Tor pecon-
slderaticn pronulgated on August 31, 1960,
when 1t stated:

Yiorecover, &8 airrsdy stated

in the decision, forest char es and
surchelgeE ave ;
teken frop publie forest, and thsy

are considsred as Intermal revenie
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taxes only in the sense thet they
are to be ccllected by the Collec~
tor of Internal Revenues Code, Forest
produets are obtained under licensss
iszued by the (overnment and forest
charges are in a sense gggﬁfggjn.;_xn
giigig, Neo seriptive period baving
n grc bed by lav for this case,
See. %7 of the Code of Civil Procedure
should spply. (Bzphasis supplied;’®

“If forest ucts are sold by the
Guvernment %¢ whoever cuts and removes the
same from the forest, it follows that the
original sale is made by the Government,and
the cutter who sells such forest products
caprot be held subject to ihe percentage tax
inposed section 106 of the Revenue CUcde
op his sale of sueh forest products because
it 18 not the original sale withic the mean-
ing of sald seetion, (fee Op, Sec, of Justice,
Bov. 13.. 19“’ People v. Faster, 77 Phii.

Leecez@ingly the sples of fopest proquct:

“lo01) the g
b S R IAE b LEIS BL AT LY
ganlact Lo X D AAZE : ¥ Lax
Code,  That pertion of the decision of respon-
i g petiticpsr i Lor_ She
192,91 repregseating {ixed gnd percen
ed,' criin'ng Supriled

~ In view of the rulimg of this Court in the case
above-quoted, and it appearing from the evidence of
record that eof the »48,767.7) soéiht to be refunded,
the sum of #27.92 was mot sssigned to the petiticaer,
and the amount of $3,065.86 represents sales taxes

on hand-sawn lumber, the sale of which manufactured
produets was properly trested as origiral sale effect-
ed by the petitioner, we hold that the pct{tlonar
is entitled to the refund of the sum of #45,673.95.
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WIFREFORE, the respondent is hereby ordered
to refund teo ths petitioner the sux cf #45,673.95,
witheut ary proncuncexent as to costs.

8C ORDERRED,

Quezon City, Pebruary 15, 1965.

1 CONCTR:

Al

=B it fu.__:
ROMAK M, UMALI
hAssoeclate Judge



