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KEFUBLIC OF THE CHILIPPINT

COURT OF TAX AFPEALS
QUEZON C} 7Y

BOISE CASCADE PHILIPPINLS,
iINC.,
Petitioner,
- versus - C.T.A. CASE NO. 2858
COMMISSIONER OF INTERNAL

REVENUE,
Respondent.

3o/t

e mmes  wes - i e e

This case involves an appeal by the petitioner
to this Court from two (2) adverse decisions of res-
pondent Commissioner of Internal Revenue dated January
28, 197/ (Exh. E, pp. 237-238, BIR rec., Folder I.)
and January 25, 1977. (Exh. %2, pp. 132-133, BIR rec.,
Folder II.)

The first decision refers to a deficiency income
tax assessment covering the fiscal years June 30, 1966
and 1967, and calendar year ended December 31, 1967
and deficiency withholding tax for the same years in the
amounts of B711,025.52 and B870,464.73, respectively;
while the second decision involves a deficiency with-

holding tax-at-source against petitioner in the amount
;
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under a contract entered into by and between petitionor

and its paront company, the

FFTVED T AT 0 PTEF ¢8 N N
TNTERNATIONNL , which

contract provides that

he coligated

. ey oty o e T U P e oy £y
to repay the aaid loan orm or bhefore

seprbembor 1, 1970,

P 4 e gt . ey e AN - . - - . SR . Ty
with intevest ab LS per annua. (ToN. . . AY-~Z

Decenbesy 12, Lav7y.

Thie

an atforecaid dated Novemb

6, 1%6n {sce Exbh, H, found petitioner®s onvelope! was

in the amount of Bed0,000.00 whi ol loan

wag similarly executed by and between petiticner and

its parent company, the BOISE TNTERNATICONAL, and thig

contract of loan provides that petitioner shall

ey

the loen within thirty daye from tho date of the Jewand

of payment, with interest of 122 per oanum, {T5N

o D0

[«

2027, December 12, 1977
Lastly, o loan, 1n Lhe amount of RL1.400,006.00
cGated January 5, 1967 (Exh. ', pp. 29526, QIR rao,

Folder T} wng enterad into by and beoweon poblitioper
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DECISION -~
CTA CASE NO. 2858

and the BOISE INTERNATIONAL, which contract provides
that petitioner shall repay the above mentioned loan
within one year after demand is made, with interest ’
at 8 3/4% per annum.

At this juncture, it is to be noted that pursuant
to the existing Central Bank Rules & Regulations, the
aforesaid three (3) loans secured by petitioner were
accepted and approved for registration as loans secured
from the BOISE INTERNATIONAL by petitioner. (Exh. J,
petitioner's envelope).

The evidence show that the aforesaid amount of
B6U0,000.00 was later reloaned by petitioner to BATAAN
(TSN. p. 86, Aug. 11, 1980); while the amount of
B11,400,000.00 was later reloaned to ZAMBOANGA (TSN.
p. 83, Aug. 11, 1Y80). However, the amount of
1,920,200.00 (Exh. G) was merely held by petitioner
as stand-by or reserve fund which it can and may
reloan from time to time either to said BATAAN or
ZAMBOANGA as the case may be, on a short term basis,
whenever said companies will find themselves short
of their operational expenses. (TSN, pp.87-88, Aug.
11, 1980/) It is further noted that all these amounts

loaned by petitioner were reflected in its books of

121
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DECISION -
CTA CASE NO. 2858

K

5. Whether or not petitioner is liable to 25%
surcharge and interest imposed upon it by the respondent.

As regards the first issue, it is to be noted that

the deficiency income tax assessment was the direct res&it
of the disallowance of interest deductions claimed by
petitioner in its income tax returns in the amount of
B364,814.00 for fiscal year beginning June 30, 1966;
P1,025,280.18 for fiscal year beginning June 30, 1967;

and B638,962.00 for year ended December 31, 1967. The
said disallowances were based on respondent's theory that
the interest payments were actually dividend distributions
to BOISE INTERNATIONAL for the reason that said Boise
Cascade International owns 99.24% of the capital stock

of the petitioner herein and that the promissory notes
executed by petitioner in favor of Boise Casqade Inter-
national has no fixed maturity date. It is further con-
tended that the transactions were actually investments
made by Boise Cascade International in the guise of loans
to petitioner and that it was deliberately done as part

of its tax-saving scheme in the form of disguised dis-
tribution of dividends designed to lessen its tax burden
to the government.

We cannot subscribe to respondent's theory. The

131
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CTA CASE NO. 2858

- 16 -

fact that petitioner was a-wholly-owned subsidiary of
BOISE INTERNATIONAL, or that 99.24% of the capital stock
of petitioner is owned by said BOISE INTERNATIONAL canndt
be a sufficient basis to arrive at the conclusion that
the interests due on the loans acquired are dividend
distribution; and that it could not be said that there
were no valid or bonafide loan transactions or true or
bonafide indebtedness entered into between the parent
company (BOISE INTERNATIONAL) and that of its subsidiary
({BOISE CASCADE PHILIPPINES). In one American case en-
titled Van Clief et. a. vs. Hedvering, Commissioner of
Internal Revenue, No. 8351, April 12, 1943, 135 F2d
1417, 1419, United States Court of Appeals for the
District of Columbia, ruled:

"As stated above, we find nothing in the
record to support the inference drawn by the
Board that the advancements included in the
$97,496.83 were not intended as a loans to the
corporation and did not give rise to an indebted-
ness in that amount. This inference that a loan
was intended is the natural and logical inference,
and the fact that Van Clief was the sole stock-
holder of the corporation did not tend to rebut
it. TIf the sole stockholder had been a corporation
which made an advancement to its subsidiary, it
would hardly be contended that the advancements
did not give rise to an indebtedness as between
themselves, although a claim on account thereof
would have been pastponed in bankcruptcy to the
claims of other creditors. Sampsell v. Imperial
‘ paper Co., 313 U.S., 215, 219 S. Ct. 904,85 L.
Ed. 1293; IO

\
132
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made by the BOYST INTERNATIONAL o petilioner supporis
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ombive
D(: ontitile
Yhe monesy :
to nothing pr o .
of earnings.  The Ufﬁﬂltwl ;
payment <f interest av
corpus of a deptor's v
whethoevr there 1as a eury
compoensotion Lor

the creditor is ‘
the risk of succoss,
vital diixerenuﬁ u“LwL“n
the creditor. (Uric

Ju»
upon a
“tor must

_| "11(" e
,igation O Ay .

in all

f e 0t
Fers

led

Tigdtd»ﬂﬂn
. 'rﬂinqa, Iin
SRR qwerﬁg the profits

% 1n0< @nuont_
‘ct1W”Yiun marss o
)"“h«‘dﬂz and

el
el
Laa
e
~
-
>
-
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©
.
ju]
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oang were approved by the Central
Rank ag foresign lecans. Central Bank Civoular No. 2859

provides that existing foreiun opligabtions, not veatg-

<

rered with the Central Bank before HNovomb

6, 19¢9,
shall noet be allowed the renittunces ob interest abroad.
ercept only upon the rvegistraticen and appovoval of the

loons by the Central ZBank, Petiticonor, in complionce

with aiforesaid reguirements, nhad submiteed all ite

promicscry notes and supporting papers to bhe Poreign

(2=
VoS
o]
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wrnChai g Tepo. umenc w0 Loe oo lral Lang and Ayt oa

thorougl v

lavier acceented and royls
teved thie same cs foreiqn 100as. (oee Exbis., I and
found un petitioner's big cnveiopre.) The approval of
said promissoury nctes and tuelr consideration asn foreido
lecns Ly the Contral Done 1o o Clecco indication »f the

vreee hature of the zald tvansactions, which 1g A dicoinot

factor showving the exizteusce of the volationsihip of BOISE

INTERNATICNAL a3

u:
o

ditor aod tne

ot

t of patiticner the

BCISE PUILIPPINES, 28 debtor,

rourth, the aforesalc loans were all consicered

atity

Il
3
'1)
T
o}
':.J
T

by petitioncr in 1ts corsorate books and financial
Liatements as lwanz and dabilitvices, (T.s.N. p. 117, Got,

1l L1, 1980, uno.

rd
Pt

; Melen, O, O-l=~, P, ¥F-1-a) Interest peyvaents were

in pativioner's books of account (17583,
p. L7, rpril 11, 139803, This frecatrmont of the transac-
tions is a ractor again indicotive of tne cxistence of

creditoy and debtor relotionship between petiltioor and

that of BOISE IUTRELNATIONAL.

the s2id loans wooured by poti-

tioner from Lhe BOTSD INTHRWEATIONAL were waltimotely
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patd.  In accordanse with the terms o the prowmisscry
notes, the aforesaid loans wers later {innlly paid by

pecvitioner. The balance sheet {or the year ended 1973

aspitioner shows that there

ne more liability
of petitioner from the BOISE INTORNATIONAL svising from
said loans. As testified to by petiticnor's witness,

Mre. Luz Bitong, the loan in the amoant of B6UU,000.00
was paid in 1970; the BL,220,200.00 loan was poald in
1971; and the B11,4C0,0006.00 was pald in 1972, (THN
7577, August 11, 1920; =zee Dxh. O~1-a)
Considering all these avove factors, and taken
altogether, 1t points to no other concluslon Lhan that
there eviosts in truth, in fact, and in law, a creditor-

{

debtor relationship between poetitioner and the BGY

INTERNATIONAL and, benco, the aecrued inters

by petitioner as expangs

duoticas In Lts income tax

retarns, are valid and

We will now dis

)

asn Lo whetr

or not respondent's right to agssess petitioner for the

fiscal year ended June 30, 1966 hus alroady prescribed.
Petivioner contends that the amonded income tax
return for 1966 was filed by it on January L2, L8967,

boelop
¢

However, tne demand or

totter which was dated

WD

144



NG, 2858

April 3, 1972 (Exh. C, pp. 194-196 BI2 rec. Folder 1)
was released bw respondent on April 12, 1872 (Bxh, C-i,

EA]

p. 194, BIR rec. Folder I), which date of veleasc

the assescwent ig five vears and three months counted
from the date of filing <f the petitiocney s wncome tawx
return for 1966, Therefore, petitioner concluded that

the right of respondent to agssess petitioner's defliciznoy

income tax for saild year 1966 has already pr

pursuant to Section 331 otf the 1972 Tax Code and there

b

was no valid wailver of the statute of lLimitation signed

by the Commissioner of Internal Revenue which may

and

the running of the period of prescription,
On the other hand, respondenct contends that the
assessment in gquestion was filed within the prescribed

E e}

period because patitioner had executed znd signed a

waiver of statute of limitation under Scotion 332(b) of
the National Internal Revenue Code and said waiver was
signed by the Revenue District Officer of Makaii,

The main point theresfore to be determined ig whether
or not there was a proper f£iling of a vailid walver of
the statute of limitvation which was actunily sigeoed by

petitioner and Revenue Digstrict Officer in pursuance to
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o thevaeforn aof vhe opation ang oo ool vhad Tho wil
helding texeon covensed agalunh netilioniy in this ors

i owhelher oy net the chizogation o wivrihbols aed poy bthe

Soeome taw ab o cource fhoulo be pasod upan gceraals ot bhe

aioupnt cem et bonen

o

croct iy

BOUSE TNTERMATIONAL, tho dinnility of the Fo

withhold and poy LT oan R ARSI M U R RO TR VE R SR RS Y ol A
an the interest dncome ohoewld Lo oot Lo Fiome of the

acerual of coaid intereat

-
5
-
.
-
=3

aveeunt, ond not oat

b
im
-
i
=
s
5

paymeit U

bo the reoir

sven bLhoogh the awoount o Ielereal dinooe

romribbted due Lo orny

LA 8 f PR N
GO b L enurs

the serd rule o e onvor o iy )
oy resberebinan cooall pursyanst Lo the B Sgiing 71000

dated fropvuary 26, 1971
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trie obligation to withheold ond oay laxes ot source should
be on the daltes of actunl remiltance av payment of he

tnterest incowes and which cavnnob be made o the time of
secrunl sinee such interost fncomes connol be premittable
becouse of Contral Bank restvrictions. We councur with the

WOy osn

netiticoner.  This lssue 1o oo longer one of fiegt

IO .

i 2o epase of Bazyver Phavmacouticals nc,. va., Lommtasionoey
0 (X e J 3 )

of Internal Revenue, CHA Cave No, 2846, Moreh 14, 1579,
? b b4 3

genided b this court, b was neld as Tolinwns:
. ¥

The lene guection tendercd for recetlution
1a whethor or net the culigaiion Lo wibthhald and
nay lnecome taxeobtesourcen on the royaltics i
the accorual of bhe royall

cnittance ar pavment the

S oUpoh
eo oor upon the actual
cof .

[S

r4

Petiltioner mwintuiuw thaol ihere was o obli-
gation to deduct, withbold, and pay the withholde
ing tax in 1972 cince ifhe royalties could not Lo
remitbed due to Uenbral Bank restrictions. In
submitiinng, however, riab the liability to witha
hold and pay the income tuas witbheld ot souree
Pfrom oroyellby payments bo oa non-vesidont foreinn

corporation, like Bavev Akblengeselisenaft, Lever-
vucen Bayermerk, 1s abt the tiasse of fhe acorual of
ﬁn)d ravul‘l_q and not ol the time of the actund
ttance or pAVant thevrent, respondent rolics
}y on Bureau of Inrornz) Bevenue Buling No,
15, dated February 246, 1971, the nerfinnnt
inns of which are guoted as follows:

)

R

p t

"This rofers to your Jetrtor doted
rebruory 16, 1971 roguesting o culing as
to the basis of fno withhalotang toax due
onn Film rentols ar vovaltics pavable by
you to non-resident foredign fidn
corporations,

o

[ . P PR
Y KK % MK X



the

- 36 -

"In yoeur lotter, you contended that
25% withholding tax should e basged

only on actrally remibtable amount under
Central Bank regusaticns and not on the

entire amount due and payable Lo the non-
resident foreian corpnration,  This cor -

te

noion fas ne iegel basis. Withholding

tax 1is not dependent on remittance of the
income pavable to the non-residunt foreign
corporation but on accrunal tut’PUL uch
being the case, Jlthuug a portion of the
amount due to the non--resident fo' ER e
corporation cannot be remltbvu O duuount

of
o

Central Bank restrictions, the tax due
said portion should be deducted and

withheld as 1f there 13 no restciicticn,

and

with the resiriction on the trarnsfor

of funds from UJ.b. Lo porseons in Nor-
way, Denmark, the toitherlards, Belglum,
Luxomboury anJ Fronce, the tax should
be witiuheld in che same manner ag 1f

no restriction existed. In custodian
accounts, the name of the foreigv bank
cr other foreign perscn should be sn-

"Regstricted funds.~ In connection

B
tered on the ownership certificate,
and an anended ownership cortiticate
filed as soon ag the actual cwner Ls
disclosed. - (CCI, 1869, vol. . pav.
4875.407%)

"In view therecf, this Ofiice pelieves
o holds tha*t tre 322 withholding tax

shovtd be deducted and withheld on ihe entire
amcunt of film rentels o rovalties payable

to

including that [urtlwn which
cen .

the non-residenc forvign £ilm corporations
on agaoaunc of
t

tral Baux restricuid vet be

remitted abroad."”

[& [=

Interial

1~

G

le

not dependent on rem:tt
GRN

\_‘.‘

chicreln, the Burcoau of
at withholding tax is
ce of the income pwqy«
for=imn corporaticy

expressly state
Revenue ruled

th
an

che non-resident

b
an
o
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cenes provided in sub-section (a) (i) ¢

this Sed‘1nn) doddet o ano withhold from

the annuai, pﬂFE“ﬁiCQL, Or Casuai gainii,

prafiv;, and income, ard capital gainc, a
axocmal to 30% therecth.

Theos» provisions, by the way, were meialy
impor ted and copied alwost verbatin [rom gimilax
withheolding tax provisionz or the United States
Revenue Code LSecticn 143 (b} /. BAccordingly, o
consunance wiih cettled ruls of cvatutory cons-

truction, the interpzy‘¢tieu they have recelved
in the United States have cuthorivative e foot
in the propoy construotion ano interpretation

Gf oy

5

Thus, as Qo rrectly noted by petiticoner and
which is not disputed by roaspg font

-

1. I arrviving at BIR Ruiina do. 71-003,
date.d February 26, 1371, oui Burcou ¢l Intceinal
Revenue guoted oo authority thw D““O“Qt of a
United States Internel Res QL/L‘H raling
which is fcurnd at par, 4877 ai CH, 15069,
Jolume S, It appecrs that 5. ruling
ig oactually Mimeograph suliny wWo. 50 WhJFh
was lssaad by the Office oi the Comm
Iaternal &2 , Wachingron, Do, o
1940 and can be found at the Cumialative Bulleti
1940'2, an pag 141

FESEERS RN

{

1A

. linq
beer declared i
tornal R:ve;um‘:\ i Revenus
Ruling No, 70-293. ! atornal Revenne Bul~-
L;gin MG, ‘”/@wAB, dated June & 12706) It is
thus evident that in issuing its BIR Ruiing No.
71-003 on Pebruary 26, 1971, cur own Burﬂ1u of
Intovnal sovenue as vedtlicd on o nlatt‘
Internal PRevente Sorvioe ruling :
been overruled, the same having beor koclared
chsolete as of June, 1970,

States In-

>l L.\

3.
.

States Di

n

Mo. 5075 hags
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ically on . Lk th@ aIﬁSEEiit hay,
tiff, a Delaware corpovatio
patents owned i GO
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Jﬂ’l w5, Under the liconsing
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arui dea Teey, In
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to bne aocovual
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ﬁleﬂ of 1941 and
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e T alndn L
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a:t
ain
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involved in
‘ and
WETE S5t UD as auned 5 paydanle on plain-
t g hooks i oas of doing
buginess for the wrlding L<tu~ﬂn
for non-resident ’ jE i BEC
pared for 1941 or
is when the returng wer 1
butable to sales made by pLMJntlli e
years 1941 and 1942, the inguivy =hi
“vdwcw& \ﬁd:S the retucrn duce” to "““1(,1,
vaff guired to withnold
.itias.” There was no question
intifl as to existonce of its do
the royalties. The "whaen" 4
"who or the "wnat" was
LrWlijl hecause, 4%
larmation, non-resident ailens
to receive or dispose of royait;aw
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2 as to
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DO S le 19481
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not
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fore, no nocass,
turn devolved on
retained bloc : j .
that the ovbligatror and poy kEne
is oupon payment or ; the Uniibed
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rmrnanlte
and 1ncor
o tax and,
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it there are no such “"gaing, profifs,
and ancome”, uhe duty to withnold i
nonexistent.  Orn the other hand, if
Lhere are such sums available, ths

statutory language i1s inconclusive in
L . [ T, FRNUEVS P T Pov bons
daciding "when" the withhoiding duty

N W)

¢ do not ground Yy decision on Loy
subtlcty ot constouction, Lut 1 do aa-
vert, in ract, to 1t. Were tpne royal-
tres "gainse, profits, and income” to thc
aliens Dnge and de Prey while plaintiff
retained them unacer thesc rirgumstances?
I think not ugan a rcalist viaew of the
matter. The blhﬂklng Proclamation plucine
every clement of control over the funds from
the alien's theorctical bundle cf ownor-
ship rights. This loss o1 the esserce of
private ownership occurrad whi

the roval-

tirs were stil) Jo plalantiffi's possession,
since the blocking treouc a;‘Li Lo in-

dividual debtors of SwWiss “Jtauuulu. Ag
soon as rovaltier asuorued €0 the alions
undeyr the cortract, this crozy predicament
faced them: they Ind theoretical right

to collect the royaltles hut were forbid-
den right to receive them or dispo
them. No economic advantage was bLheoros
such a hollow "right" doss not rave the
core of benefit sufficicnt to constit
"gains, profits, and lnCOme". Even the
UDLYUltous doctrine or constructive r
ceilpt of income has no tontacie long ens

to reach these royalitics. iﬂf,
g ly-42-2. As raid with role R S
- I o~ : . I
«2={uj){2), I.R.C., in Incdustiial Trost”
Co. v, Broderick, 1 Tir., 64 F.2d 927.

at page 20, ”T“‘uughout cthe Revenue Laws
the words gain, nrofit, or income moan

an actual, not a fictiticus gain or VB
Ilt 7 *,“ Cart alnLv, those were

1}

BoT
come" and. if “"gains, or profit’, were
unrecilzed and highiy wtiticial.  Further,
the alicng re had no power to commanrd
povaent to thenselves or otlors, unlike

[

s
cn
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Fhie donaory of thio intorest coupons in rde
vering . Horsi, 3ILL 0. 112, at pajoe Lig,
L1, 07 8.Ch. 144, 147, 25 1,87
cre 1L 1s gaid: TThe powoer
of inoome i Lhe eguaivalent
of it." 1 vwwjd soom, oo
no ualas, profi (. ;oor i,m:mx,s'-,
aliens at least during toe
retained their blockad roval
withuolding duty
and no penaltiss

W .\f‘:

£ re

me piaintiff
ieg, no
evoived on plainpich

1%

£ e

AL propor.

Against this backdfop, “he gsituaiion here
presentzd, while the royvalty in the amcunt ol
%’46'),3 9.00 (althce g0z set up wn the books of

sebitioner as a liabilite iy could aot bo

temlbt o Baver due to Centval Bavk resticictions
at taat tim2, would JLoeroate Tguing, yyoﬁ'tﬁ

or income’ to 1ovw'e“ : foreigy corporation
2avoer. No economi Cibe were d““‘Vx” Y
Bayaer; hencoe, tneze Was po lnoons supiect to
withhoiding ot tax~at-sovrce. Accouidingly, Neha-
tioner had no duty Lo withbhold and pay the taw.

v
[

i bne degigion
l( giclative
4 States Tag
outr National
cally copied,
shed proernounce-
of Internel
Juty
NG

of the Uﬂlte& Sta
history of Section
Cede, from wnich S
Internal Revenue Cc
and hints derived f
nents of the Unites
revenue and Courts,
of withholding arl
quote from L. I
, 1.8.C., 15 traced
£ of Octobhr 3. 1913. Para-
qr g ol chat Act are portirent,
Paragraph D provioed; X E gl
* ~ * naving tae controal, receipt, Al
oY payment of fived v detormin-
aﬁle annual or werirJt(u} gains, probirvs,
and 1ncome Of znotned perzoa subject o
tax, ohall in bohaiJ or such person
Geuet and withimld frem tho poayment an
amiant equivaleﬁL Lo the normal incoma
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goures of
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formation
Accordi

on proilts
bie t%on“". In~
was substi 4

ct, i

Yance and enpen
wd withholding ac
ng;r qwk' b*-t)) of .
Aoty was amended
%‘w SCUY O U

oL o

ant i the

'd incre thie

‘ate aud crenunbered the sec—

However, the Report of

ud Means Committes i thie House
A L] 2 in its comments on "Collection

at the oou,cv‘: "The proposed bill, as

; isting law, yroguires only the

‘ULulHu of income in the case of p

ments by 1\d1“1ﬂu4? , corperations, and
artnersirips ot §‘ud and determinable

H

2

i

s
)

e

L

pericdical gains, profits,
Onyes 'znqL alien LnJivluualg
ent curporations”, This Con-
indication the intent of

i

Congress wan as expressed in paragrapn
Doof the 1913 Act and was continued in
g 9(b) of the 1217 Act vhen the Lormer
PEGVLSLON wWids i caled. No mhan :
intendad wbww withholdin }f)V*nJUf
' auply onLy CO nONnresi-
o The time of pavment ways il
wiren the withholding cuty arose,

Tz Revenue Acu of 1221 made no
amendments Lo the Section pervinent to
inguiry, nor did %he Act of 1924, How-

woth the ' and the
o Fopor have this
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wereased without affecting thoe ag-
f the proviolion under consideration.

The Revenue A it rrada
changes bearing upou Our Anguiry,
agaln iir the House meport and in
Report references to withholding of
terest obligations were couched
L opavment .

Act did not change the
as bhey aiL(~'r the pxzn
hﬁiﬂﬂc Howove
gt Cuuf1:m“
;iwn 34 0f the .
Law L“%“ Ldaa that tie tax withheld at
the souros under tion 143 from paye
ments to an individual taxpayver shall
Lo acredlt agalnst suach de>u”~x‘“ tax”
Roeference 13 also pade to ;}'Lik«‘ldl.nx
in the case of payments to [orceign cor-
porations”

House Report, which the Senate
cn the Revenue Aot o
i Lang with releger
{(aj: "Thore wi
amountﬁ i

course,
“unm ol
el ]
nu/m¢nt

of }9
.LHLG

he ef“
Lo cwnmwn.
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on Ways and Means reported: "In case any
shareholder making a consent is a person
subject to the provisions of section 143
(b) and section 144, relating to the de-
duction and withholding of tax at the
source, section 28(d)5 requires that

such consent filed by the corfporation
with its return shall be accompanied by
cash * * * equal to the amount which the
corporation would have been required to
deduct and withhold by such section 143
(b) or 144 if the amount specified in .
such consent had been paid to such share-
holder, on the last day of the taxable
year of the corporation, in cash as a
taxable dividend." The Senate Report
used same language in referring to

.g 143(b).

No pertinent comment was found in
the Committee Reports on the other Re-
venue Acts down to 1941 and 1942, the
tax years in question. However, one fur-
ther reference is made to a later com-
mittee report reflecting current thinking.
The House Report on the Revenue Act
of 1950 in referring to a proposed
1311(a) states: "This subsection also
provides that any person required to de-
duct and withhold a tax under section
143 or 144 * * * on the payment of a
dividend shall not be required to deduct
and withhold a tax under this section
upon such payment”,

Regulations promulgated by the Com-
missioner contain abundant references to
payment as indicating the crystalliza-
tion of the withholding duty. Treasury
Regulations 111, g 29.143-1(a) states:
"Withholding of a"tax of 30 percent
* * * ig required in the case of fixed
or determinable annual or periodical in-
come paid to a nonresident alien in-
dividual * * *", The subsections of

29.143 are replete with references to
ithholding upon payment, such as "The
tax must be withheld at the source from
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-
the Government. Bond interest due and
payable during 1914-1917 could not then
be paid to nonresident aliens because of
war restrictions. It was, in fact, paid
in 1921 and 1923, after the withholding
rates had been increased. The company
argued the former, lower rates should
apply because the interest was then due;
sufficient funds were available at all
times for its payment; and the date of
constructive receipt by the bondholders
gave rise to the duty of withholding.
The Board of Tax Appeals rejected these
arguments, saying, 21 B.T.A. at pages
995 and 996: "The petitioners did not
and were not called upon to pay the
interest until 1923, and the nonresident
aliens did not and for all that appears
could not receive the interest until then
* * *,  When the interest was actually
paid to and received by the bondholders
they received income taxable at the rate
then effective, and the petitioners were
under the duty of paying so much there-
of as by the statute then in effect they
were required to withhold and pay."
Oblique support is thus given to adop-

. tion of the time of payment as the mat-
uration point of the withholding duty,
payment being both an easily recogniz-
able act of objective significance and a
standard safeguarding the collection of
the proper amount of tax."

L\

What possible ground can there be for us
not to apply to petitioner the ruling of the
United States Federal Court in L.D. Caulk, supra,
for which Bayer Pharmaceuticals, Inc., is simi-
larly situated? A decision buttressed by the
law, which is closely if not exactly similar to
our law, reason and logic is not to be simply
brushed aside to accommodate a ruling of our own
Bureau of Internal Revenue which merely gquoted
as authority the excerpt of a United States In-
ternal Revenue ruling but which excerpt has been
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declared obsolete by the same United States In-
ternal Revenue Service as & result of the L.D.
Caulk decision. As we view this legal problem,

we find no cogent and valid reason to modify, much
less depart from the conclusion reached in L.D.
Caulk, as expressed in the above-guoted opinion ',
of the United States Court there, and the same
should resolve the identical issue now brought
before us in this proceeding. We cannot ignore
the well-settled principle of construction that
since our income tax law was practically copied
from that of the United States, the interpretations
it has received in the United States have autho-
ritative effect in the proper construction and
application of our law. More so in the case of
our withholding tax-at-source provision embodied
in Section 53(b) of our National Internal Revenue
Code which, as shown above, was merely imported
and copied almost verbatim from Section 143(b)

of the United States Tax Code during the year
involved in the L.D. Caulk decision. Accordingly,
the conclusion reached in L.D. Caulk, which is
followed by the United States Internal Revenue
Service - that the time of payment of the royal-
ties is the maturation point of the withholding
duty - should govern this proceeding.

Not much need be said on respondent's asser-
tion that, based on the report of the investigating
examiner, nothing is stated that petitioner at-
tempted to remit the royalties to Bayer. By res-
pondent's own decision, it is explicitly declared
"that the royalties in the amount of B69,529.00
were not remitted by BPI (petitioner herein) to
Bayer due to Central Bank restrictions." . (Exh.
"5," Exh. "E-1," p. 30, BIR records) Since the
royalties could not be remitted to Bayer due to
Central Bank restrictions, as stated by respon-
dent himself in his decision appealed from,
surely, respondent's counsel should not expect
petitioner to make efforts, albeit unlawful, to
remit the same. And on respondent's point that
since the royalties had been accrued in petitioner's
books the income thereon became subject to with-
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thereto. (éhil. Int. Fair Inc. vs. Coll. of Int. Re-
venue, 4 SCRA, 774, 781-782; Coll. of Int. Rev. vé.
University of Sto. Tomas et. al., G.R. No. L-11274
and L-1128, November 28, 1958; Rizal Motors Inc. vs.
Comm. of Int. Rev., C.T.A. Case No. 1985, December
27, 1972; Liberty Insurance Corporation vs. Comm. of
Int. Rev., C.T.A. Cases Nos. 3551 & 3599, Oct. 15, 1986.)
WHEREFORE, the decisions of the Commissioner of
Internal Revenue appealed from dated January 25, 1977 and
January 28, 1977 are hereby accordingly reversed and
set aside.
No pronouncement as to costs.
SO ORDERED.

Quezon City, Metro Manila, Mar 30, 1987.

CONSTANTE /. ROAQUIN
{ssociate Judge

WE CONCUR: ’

Ok

AMANTE JFILLER
Presidinfg Judge




