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GROUNDS

A. MSCI FAILED TO PRESENT VALID AUTHORITY
TO PRINT (ATP) IN RELATION TO ITS TAX
REFUND. THE SUBJECT OF THIS INSTANT TAX
REFUND WAS TAXABLE PERIOD FROM 15T TO 4™
QUARTER OF CALENDAR YEAR 2014 BUT MSCI
SUBMITTED AN ATP ISSUED ONLY ON
SEPTEMBER 3, 2014 BY BIR;

B. RESPONDENT’S SALE OF SERVICES THAT DOES
NOT QUALIFY AS ZERO-RATED SALES AND
THEREFORE IS SUBJECT TO VAT

In its Comment (Re: Motion for Reconsideration dated June 22, 2020)
filed on September 10, 2020, respondent MSCI Hong Kong Limited
maintains that it satisfied the invoicing requirements under Section 113 of
the National Internal Revenue Code of 1997, as amended (1997 NIRC).?
Respondent also claims that this Court correctly declared that the zero-rated
sales disallowed by the CTA-Division should not be subjected to 12%
output VAT.*

The Court En Banc resolves to deny the Motion for Reconsideration
for lack of merit.

At the outset, it bears noting that petitioner’s arguments in his Motion
for Reconsideration are mere restatements of the arguments he raised in his
previous pleadings. Needless to say, these matters had already been
thoroughly discussed and resolved by the Court Ex Banc in the Assailed
Decision. To put it bluntly, there is nothing in his Motion for
Reconsideration that was not sufficiently passed upon by the Court En Banc
in the Assailed Decision. Petitioner utterly failed to raise any new or
substantial matter let alone any compelling reason to warrant the
modification much less reversal of the Court En Banc’s findings.

At any rate, the Court Ern Banc stands by its ruling that the cases of
Air Canada v. Commissioner of Internal Revenue® and SMI-ED Philippines
Technology, Inc. v. Commissioner of Internal Revenue® do not apply as
precedents to the present case. As explained in the Assailed Decision, this
Court is required to determine the proper category of tax to be paid by the
taxpayer in refund cases only when such claims for refund are grounded on
the theory of erroneous tax payments for the wrong category of tax, i.e., that g

3 id., pp. 96-98.

* id., pp. 98-102.

3 G.R. No. 169507, January 11, 2016, 778 SCRA 177,
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the taxpayer has paid a certain kind of tax that he or she is not subject to. In
such instances, the issue of claim for tax refund is intertwined with the issue
of proper taxes that are due from the taxpayer. The claim for refund subject
of the present case, however, is not based on the theory of erroneous
payment but is filed to recover excess and unutilized input value-added tax
under Section 112(A) and (C) of the 1997 NIRC. Excess input tax or
creditable input tax is not an erroneously, excessively, or illegally collected
tax.” Thus, the fact that respondent have sales that were disallowed as zero-
rated sales does not necessarily follow that the said disallowed sales should
be subject to 12% VAT.

The Court En Banc likewise finds no merit in petitioner’s contention
concerning the alleged non-presentation of the Authority to Print (ATP) by
the respondent. Notably, the foregoing issue was only raised in the present
Motion for Reconsideration. It is a settled rule that points of law, theories,
issues and arguments not adequately brought to the attention of the lower
court need not be considered by the reviewing court as they cannot be raised
for the first time on appeal because to allow the same would be offensive to
the basic rules of fair play, justice and due process.® Petitioner should have
raised the same at the earliest opportunity, i.e., when he filed his Answer
before the Court in Division, and not later on when the Court in Division and
even the Court En Banc had already ruled against him.

In sum, the Court En Banc finds no plausible reason to deviate from
its ruling in the Assailed Decision.

WHEREFORE, petitioners’ Motion for Reconsideration i1s DENIED
for lack of merit.

SO ORDERED.

ANITO C. CASTANEDAX, JR.

Associate Justice
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