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spaaks of a "vehicle, veassel or aircraft xxx which
shall be used unlawfully in the importation xux of
articlea or in conveying and/or transporting
contraband or smupggled articles in commercial
quantities into xxx any Philippine port or place".
In ¢this instant case, the M/V "Marao"
transhipped the smuggled goods in commercial
quantitics and unloaded the same in a Philippine
port. Clearly, the M/V "Marao's'" participation in
the unlawful act falls within the purview of
Section 2530(a). SBection 2530(k) is inapplicable
gsince it can only refer to vehicles used after the
igunlawful importation, that is, after the goods
subject to forfeiture are unloaded.
Saction 2531 is likewise irapplicable. The
vehicles, veasel or aircraft referred to in Bection

2531 is one that did nrnot participate in_ the

unlawful act = that of illegal importation -~

otherwise that would be covered by Section 2530(a).
Vessels used after the pgoods are unlocaded can not
be said to have participated in the "unlawful act
of importation'. In other words, the vessel
referred to in Section 2531 is a vehicle, vessel or
aircraft of third persons used after the pgoods were
urnloaded. This vehicle, vessel or aircraft is not
liable to forfeiture if it is shown that such third

person or his agent has no knowledge ap
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‘@Bt as & whale (People v, Uy Jui, 102 Pnil. &679).
Gramting that Section ZS30(k) or Section 2531
were appiricable and that the petiticonegr can viow raise
the issus of good faith to prevent forfeiture, the
avidernce on record shows that st least petitioner’s

agernt kKrew of the uniawful act which was the illsgal
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importation of the garlic.
agent in charge at fthe vTime had krnowledoge of the
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uniawfur act. The deTense of pgood failthh will
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WHEIEFORE, the guestioned ORDER dated December
3y 1987 anc the Decision dated June 15, 1987 of the
respondent Commissiorer are hereby G(FFIRMED:; avnd the
M/V "Marao" is hevreby ordered forfeited in Ffavor of
the goverviment.

Fetivion for review 1s DISMISEED with costs
aga.nsat petitviocner. -

50 ORDERZD.

Quezon City, Metvo Maniia, April &, 1522.

TANTE C. RCARGUIN

Aesociate  Juadope










DISSENTING OPINION
CTA CASE NO. 4ge6

—E—

Jose Roble, Jr., the owner of M/V "Marao", it
was stipulated clearly in the agreement that
the garlic was actually of local origin and it
was expressly warranted by Mr, Chuas

2) It was likewise testified by Captain
Abrenilla and petitioner Roble of M/V "Marao"
that they did not see in the jute sacks the
markings "Made in Taiwan". The testimony of
the customs appraiser Autonomo Enclona, is
likewise not very firm on this matter. He was
the witness of the respondent in the BRureau ;f
Customs who testified on the markings "Made in
Taiwan" and also stated that in the view of
the wunusually larpge size of the garlic, it
mitst be of foreign origin. Moreover, the
respondent never presented him before the
court to testify. Considering that the
proceeding in this court is trial de novo said
vital witness of respondent should have been
pre;cnted. (C.C. Sharp, Inc. v. Comm. of
Customs, GRL 23803, Feb. 26, 1968, 1968A Phil
612). In view of this, I would like to pive
credence to the argument of the petitioner
that the markings "Made in Taiwan" in the juté
sacks do not necessarily pertain to the

garlic, It way pertain to the jute sacks
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itself and not to the pgarlic. If the jute
sacks are the real containers of the parlic,
the markings should be "Produced in Taiwan" as
in the case of other imported agricultural
products.

3.) The coasting manifest signed by Capt.
Abrenilla is pro—forma which he has to sign
otherwise the vessel cannhot sail. This
manifest is not only used in inter—island
shipping but in foreign shipping as well.
This fact was corroborated by M-~. Benjamin
Platon formerly Entrance and Clearing Officer
of the Bureau of Customs.

4, Baid trips of M/V "Marao" as well as the
loading and unloading of the cargo, garlic to
and from the vessel were cleared by the
appropriate government authorities namely:
Philippine Coastguard, Fhilippine  Ports
Authority and Bureau of Customs. In fact, the
loading and unloading were done in the
presence of the officials of the government
agencies.

S.) The LTC Mayflower is a domestic vessel
and Mr. Chua is a Filipino citizen,

The above facts relied upon by the owner and

captain of M/V "Marao" would under normal
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circumstances deny bad faith on their part
especially considering that their only role was to
pick up the garlic from Mayflower anchored in
Bagacay Point, Li-loan City within the territorial
Jurisdiction of the Port of Cebu and the
transhipments were never done surreptitiously but
in the presence of all officials concerned and the
fact that they were previously cleared by these
government agencies. Furthermore, the allegation
that they bhave used the vessel for smuggling at
least twice before is not borne by the reeordg.
The first transhipment as well as the second are
considered one and the same act being charged in
the instant case. When the law states that there

was a prima facie case against the vessel if the

conveyance was used in smuggling at_ least twice

before. This presupposes that the vessel was
previously found guilty of involvement in smuggling
for at least two times.

In our case, the controlling provision should
be Section 253 of the Tariff and Customs Code
rather than Section 2530 not only because it is a
latter provision of law but more so because it
specifically deals on lack of knowledge by thé
owney or his agent. Section 2330 applies only to

exonerate the owner in case he is operating the
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vessel as a common carrier and not leased or
chartered. But it does not necessarily follow that
if the vessel is chartered there is already bad
faith on the part of the owner. The law never says
so. Bad faith of the owner has to be established.

In view of all the foregoing, or even in case
of doubt, I believe we should decide in favor of
the taxpayer as we may be doing injustice to an
innocent taxpayer who wmay be deprived of his
property without intention on his part to violate
the Tariff and Customs Code. Under the
circumstances, I find the penalty of forfeiture too
harsh and excessive. An imposition of P10, 000.00
fine is reasonable citing previous cases decided by
this court (Francisco D. Balmocena v. Comm. of
Customs, CTA Case No. 1585, July 31, 1969; Jose
Pascual v. Comm. of Customs, CTA Case No. '1608,
Sept. 30, 1969; Manila Star Ferry, Inc. v. Conmnm.
of Customs, CTA Case No. 1836, Sept. 30, 1969 and
others).

oz Confa

ERNESTO D. ACOSTA
Presiding Judge



