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Petitioner seeks the refund or the "~suance of a tax
credit certificate (TCC) in the amount of Thirty-Eight Million
Eighty-Seven Thousand Eight Hundred Fifty-Four and
48/100 Pesos (P:~.C"7,854.48), representing alleged excess
payment of corporat- income tax for calendar year (CY)
2008.

Petitioner Aegis PeopleSupport, Inc. is a domestic
corporation duly organized and existing under the laws of
the Republic of the  hilippir 3, with principal office at
Peop upport Cen’ -, Ayala Ave. corner Senator Gil Puyat
Ave., Makati City.’ It is registered with the Bureau of¢

(a) Exclusive original over or appellate jurisdiction to review by
appeal the following:
X X X X X X

(2) Inaction by the Commissioner of Internal Revenue in cases
involving disputed assessments, refunds of internal revenue
taxes, fees or other charges, penalties in relation thereto, or
other matters arising under the National Internal Revenue
Code or other laws administered by the Bureau of Internal
Revenue, where the National Internal Revenue Code or other
applicable law provides a specific period for action: Provided,
that in case of disputed assessments, the inaction of the
Commissioner of Internal Revenue within the one hundred
eighty day-period under Section 228 of the National Internal
Revenue Code shall be deemed a denial for purposes of
allowing the taxpayer to appeal his case to the Court and does
not necessarily constitute a formal decision of the
Commissioner of Internal Revenue on the tax case; Provided,
further, that should the taxpayer opt to await the final decision
of the Commissioner of Internal Revenue on the disputed
assessments beyond the one hundred eighty day-period
abovementioned, the taxpayer may appeal such final decision
to the Court under Section 3(a), Rule 8 of these Rules;
X X X X X X

Rule 8. Sec. 4. Where to appeal; mode of appeal.-

(a) An appeal from a decision or ruling or the inaction of the
Commissioner of Internal Revenue on disputed assessments or
claim for refund of internal revenue taxes erroneously or illegally
collected, the decision or ruling of the Commissioner of Customs,
the Secretary of Finance, the Secretary of Trade & Industry, the
Secretary of Agriculture, and the Regional Trial Court in the
exercise of their original jurisdiction, shall be taken to the Court by
filing before it a petition for review as provided in Rule 42 of the
Rules of Court. The Court in Division shall act on the appeal.
X X X X X X

3 Par. 1, Admitted Facts, Joint Stipulation of Facts and Issues (JSFI), Docket, p. 152.
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7, 2007,'! Notice of ~sproval of SCO No. 07-173 on
Decemt -11, ~~27,'% Notice of £~=~0\ ' of SCO No. 08-008
on January 21, 2008, Notice of ITH Extension Approval No.
08-015 on March 7, 2008,'* Notice of Approval of SCO NO.
10-087 on September 17, 2010, and a Letter dated June
20, 2006.°

stitioner derived its service fees from services
rendered to Unit 1 States (US)-based cli 1ts of its mother
company, PeopleSupport, Inc. (PSI-US). The functional
currency of tt clien’ denominated in US Dollar (USD).
Since USD was the currency that mainly influences the
source of revenues of petitioner, it chanc 1 its functior -
currency from Philippine Peso to USD in calendar year
2007.Y

On July 20, 2007, the Securities and Exchange
Commission ™7 7) nol 1 petitioner’s Filing of Functional
Currency Financial Statements.!®

On December 3, 708, petitioner amended its Articles
of Incorporation changing its nan from PeopleSupport
(Philippines), Inc. to Aegis PeopleSupport, Inc.'®

Petitioner filed its 1%, 2", and 3" Quarterly Income Tax
Returns for calendar year 2008 through Electronic Filing and
Payment System ( “PS) on May 28, 2008, August 29, 2008,
and November 27, 2008, respectively.?® Payments were
made through Authorized Agent Banks (AABs) for the 1% and
2" quarters, while payment for the 3™ quarter was mad
through Tax Debit Memo (TDM).?! Further, it submit! 1 its

1 Exhibit “V”, Docket, p. 442.

12 Exhibit “U”, Docket, p. 441.

13 Exhibit “W”, Docket, p. 441.

14 Exhibit “*T”, Docket, p. 439.

15 Exhibit “Y”, Docket, p. 445.

16 Exhibit “*X”, Docket, p. 444.

17 A4 of Exhibit “Z”, Docket, p. 446.
18 Exhibit “F”, Docket, p. 381.

9 Exhibit “A”, Docket, pp. 364-375.
20 Exhibits “AA”, “BB”, and “CC"”, Docket, pp. 459, 463, and 466.
21 Exhibit “CCCC", Docket, p. 505.
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Annual Income Tax Return through eFPS on Apr 13, 2009,%?
and amended it twice on oril 30, 909 ar ' May 29, °209.%°

On April 11, 2011, petitioner claimed a refund for the
alleged erroneous or illegal payment of its income tax for
ca 1dar year 2008 with the BIR.?* Due to the inaction of
respondent on the administrative claim, petitioner was
constrained to file this instant Petition for Review on April
13, 2011.%

Respondent filed her Answer® on June 7, 2011,
interposing the following special and affirmative defenses:

"9, Petitioner’'s alleged claim for refund is

subject to administrative routinary
investigation/examination by the Bui au of Internal
Rever

10. Petitioner miserably failed to show that the
amount of Thirty Eight Million Eighty-Seven Thousand
Eight Hundred Fifty-Four and 48/100 Pesos
(Php38,087,854.48) being claimed by petitioner
pertains to income tax erroneously and/or excessively
paid on the realized foreign gains, which is the subject
of this claim for refund.

11. Taxes paid and collected are presumed to
have been paid in accordance with law; hence, not
refundable.

12. Petitioner must prove that it has complied
with the provisions of Section 229, in relation to
Section 204, of the National Internal Revenue Code
(NIRC) of 1997, as amended, quoted hereunder, to
wit:

XXX XXX XxX.

22 Exhibit “)”, Docket, p. 391.

23 Exhibit “K” and “L”, Docket, pp. 398-400 and 401-403.
24 Exhibit “"GG, Docket, pp. 473-480.

2> petition for Review, Docket, pp. 4-21.

%6 Docket, p. 117-122.
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The parties presented the following issues®® to be
asol\ 1 by this Court:

“8. Whether or not petitioner is entitled to the
refund or issuance of a tax credit certificate in the
amount of Php38,087,854.48, representing the
alleged excessive corporate income tax erroneously
paid by the petitioner for CY 2008;

9. Whether or not petitioner derived income in
the gross amount of One Hundred Eight Million Eight
Hundred Twenty Two Thousand Four Hundred Forty
One Pesos (Phpl108,822,441.00) as a foreign
exchange gain for CY 2008;

10. Whether or not foreign exchange gain of
Php108,£™2,441.00 derived by petitioner was included
in its taxable income subjected to RCIT at the rate of
thirty-five percent (35%);

11. Whether or not the regular corporate
income tax (RCIT) on petitioner's foreign exchange
gain for CY 2008, amounting to Thirty Eight Million
Eighty Seven Thousand Eight Hundred Fifty Four and
48/100 Pesos (Php38,087,854.48) was remitted and
paid to the BIR;

12. Whether or not the foreign exchange gain of
Php108,822,441.00 derived by petitioner s
attributable to its activities registered with the BOI
and PETY;

13. Whether or not the foreign exchange
derived by petitioner is exempt from RCIT under
Section 27(A), Tax Code;

14. Whether or not petitioner exhausted all
administrative reme “es before filing the instant
petition before this Honorable Court; and¢

% Docket, pp. 156-157.
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15. Whether or not petitioner complied with
~action 2.3 in relation to _action 204, Tax .Jyde.”

Petitioner contends that it filed its Annual Income Tax
Return on April 1 2009. Thus, it had two years or until
“oril 13, 2011 within which to file its administrative and
judicial claims for refund. Further, it filed its administrative
and judicial claims on April 11, 2011 and April 13, 2011,
respectively. Petitioner asserts that it complied with the
mandatory periods under Sections 204(C) and 229 of the
NIRC of 1997.

Respondent counter-argues that petitioner failed to
exhaust administrative remedies and the latter’'s judicial
claim for refund was filed prematurely. She points out that
the Petition for Review was filed two (2) days after the filing
of the administrative claim. Evidently, petitioner did not
give respondent the opportunity to examine and evaluate its
claim for | “und. In effect, petitioner failed to exhaust
administrative remedies. Respondent emphasizes that it is
basic to resort first to the appropriate administrative
authorities in the resolution of a controv -sy falling under
their jurisdiction before the same may be elevated to the
courts of justice for review. The non-observance of the
doctrine will result in lack of cause of action which is one of
the grounds allowed by the Rules of Court for the dismissal
of the complaint.

Section 204(C) of the National Internal Revenue Code
of 1997, as amended, provides:

“SEC. 204. Authority of the Commissioner to
Compromise, Abate and Refund or Credit Taxes. — The
Commissioner may —

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally
received or penalties imposed without authority,
refund the value of internal revenue stamps when
they are returned in good condition by the purchaser,
and, in his discretion, redeem or change unused,
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treatmr - of fore Jn exchange gains by ECOZONE Export
Enterprises; a portion of which states:

“The tax treatment of foreign exchange (forex)
gains shall depend on the activities from which these
arise. Thus, if the forex gain is attributed to an activity
with inconr tax incentive (Income Tax Holiday or 5%
Gross Income Tax), said forex gain shall be covered
by the same income tax incentive. On the other hand,
if the forex ~1ain is attributed to an activity without
income tax incentive, said forex gain shall likewise be
without income tax incentive, i.e., therefore, subject
to normal corporate income tax.”

Following the issuance of the above-mentioned PEZA
Memorandum Circular are BIR Rulings interpreting the tax
treatment of forex gains of PEZA/BOI-registered entities,
where the BIR consistently held that the realized forex gains
are <empt from income tax provided that they are
~*tributable, conne :ed or intimately related to its registered
activities which enjoy similar incentive.*® Therefore,
petitioner has the burden of proving that the foreign
exchange gain of £108,822,410.00 is attributable to its
registered activity with the BOI and PEZA, specifically, the
establishment of a contact center which will provide
outsourced customer care services and business process
outsourcing.

According to petitioner, it substantially derives its
service © 5 by servicing US-based clients of its mother
company, PeopleSupport, Inc. (PSI-US). The functional
currency of these clients is denominated in US Dollar. Since
the USD is the currency that mainly in iences the
Company’s source of revenue, the Company changed its
functional currency from Philippine Peso to U D in CY 2007.
However, while the Company’s income was principally
denominated in USD, the b 'k of its expenses (i.e., payroll,
rent, and utilities) were denomina 1 in Philippine Pesos.
“5aconseqt 1 . the Company’s ability to meet its primary¢

49 BIR Ruling Nos. DA-195-08, DA-375-08, DA-(IL-011) 107-08, DA-(C-295) 723-09,
and DA-(IL-009) 089-10.
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WE CONCUR:

with Concurring Opinion) (on leave)
R ™™ NG. "EL RCTARI™ “"F"IND” P. Y
Presiding Justice Associate Justice

CERTIFI ATION

Pursuant to Article VIII, Section 13 of the Constitution, it is
hereby certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the writer of
the opinion of the Court’s Division.

AN i. DE OSAR
Presiding Justice
Chairperson, 1% Division
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CONCURRING OPINION
DEL ROSARIO, P.J.:

I concur in the denial of the Petition for Review on the sole ground
that petitioner failed to prove during trial that the foreign exchange gain of
P108,822,441.00 is entirely attributable to its registered activity with the
Board of Investments (BOI) and Philippine Economic Zone Authority
(PEZA) which is the establishment of a contact center.

As correctly pointed out by the ponente, the Honorable Associate
Justice Cielito N. Mindaro-Grulla, although the Court-commissioned
Independent Certified Public Accountant (ICPA) matched the revenues with
inward remittances, showed the movement of petitioner’s Citibank N.A.
dollar account for the revenues and provided schedules of some of the
significant expenses, the same are not sufficient to clearly show that the
foreign exchange gain of P108,822,411.00 is entirely attributable to
petitioner’s registered activity with the BOI and PEZA. Indeed, the presence
of other credits in petitioner’s Citibank N.A. account casts doubt on
petitioner’s claim that the foreign exchange gains that resulted from its
hedging activity are totally attributable to its registered activity. 04
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There is no denying that tax refunds partake of the nature of tax
exemptions, which are construed strictissimi juris against the taxpayer, thus,
evidence in support of a claim must likewise be strictissimi scrutinized
and duly proven.' The taxpayer has the burden to present convincing
evidence to substantiate a claim for refund,’ and a taxpayer’s “[e|ntitlement
to a tax refund is for the taxpayer to prove and not for the government to

- 3
disprove.”

I VOTE to DENY the Petition for Review filed by AEGIS
PEOPLESUPPORT, INC.

ROMAN G. DFEL ROSARIO
Presiding Justice

' Commissioner of Internal Revenue vs. Far East Bank & Trust Company (Now Bank of
the Philippines Islands), G.R. No. 173854, March 15, 2010, citing Philippine Long
Distance Telephone Company v. Commissioner of Internal Revenue, G.R. No. 157264,
January 31, 2008, 543 SCRA 329, 33.

2 Philam Asset Management, Inc. vs. Commissioner of Internal Revenue, G.R. Nos.
156637/162004, December 14, 2005.

3 Supra, note 19,



