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Application for Zero-Rate effective April 12, 1998, pursuant to
Section 4.100-3 of Revenue Reg 'ations (RR) No. 7-95.2

The Commissioner of Interr svenue (respondent) is
the government official charged with the administration and
enforcement of national internal revenue laws, including the
granting of refund or tax credit of taxes erroneously or illegally
collected. She holds office at the BIR National Office Building,
Diliman, Quezon City.

Petitioner filed its original Quarterly VAT Return for the
first quarter of 2010 on April 26, 2010. It subsequently filed
an amended Quarterly VAT Return on February 13, 2012,
which reflected total zero-rated sales of P1,767,587,083.42,
importation of goods of P220,189,248.17 with input tax of
P26,422,709.98, and purchases of services of £148,113,198.50
with input tax of #17,773,583.82.3

On March 16, 2012, pursuant to Section 4.112-1 of
Revenue Regulations (RR) No. 16-2005, petitioner filed its
claim for refund or tax credit in the amount of 44,196 7923.60
with the One-Stop Shop Center of the Department of Finance,
as evidenced by Claim Information Sheet No. 65482.4

Due to respondent’s inaction on the said administrative
claim for refund, petitioner filed the present Petition for Review
on July 17, 2012.

In her Answer® filed on August 10, 2012, respondent
alleged the following Special and Affirmative Defenses:

“5. Section 112 Paragraphs (A} and (C) of the National
Internal Revenue Code has this to say on Refund or Tax
Credits of Input Tax and the Period within which to file
Refund of Input Taxes, to wit:

‘Section 112. Refund or Tax Credits of Input %
Tax -

2 Pars. 1 and 3, Summary of Facts Admitted, Stipulation of Facts and Issues, docket, pp- 58-59.
3 Par. 4, Summary of Facts Admitted, Stipulation of Facts and Issues, docket, p. 59.

4 Par. 5, Summary of Facts Admitted, Stipulation of Facts and Issues, docket, p. 59.

* Docket, pp. 21-24.
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7.

8.

were made pertaining to the input VAT
regardless of whether said tax was paid or
not. xxxx x xxxx [P]rescriptive per 1
commences from the close of the taxable
quarter when the sales wei mac and not
Jrom the time the input VAT was paid nor
Jrom the time the official receipt was issued.
Thus, when a zero-rated VAT taxpayer pays
its input VAT a y« - after the pertinent
transaction, said taxpayer only has a year
to file a claim for refund or tax credit of the
unutilized creditable input VAT. The
reckoning frame would always be the end of
the quarter when the pertinent sales or
transaction was made, regardless when the
input VAT was paid. xxxx’

‘Section 112(D) of the NIRC clearly provides
that the CIR has ‘120 days, from the date of
the submiss 1 of the complete documents in
t F the A L
rejund/credit],’ within which to grant or
deny the claim. In case of full or partial
denial by the CIR, the taxpayer’s recourse is
to file an appeal before the CTA within 30
days from receipt of the decision of the CIR.
E wever, if after the 1?N-Aqy period the CIR
fails to act on the application for tax
refund/credit, the remedy of the taxpayer is
to appeal the inact 1 of the CIR to CTA
within Jdays.’

Applying the provision of Section 112(A) and (C) of the
National Internal Revenue Code and the ruling of the
Honorable Supreme Court in Commissioner of Internal
Revenue vs. Aichi Forging Company of Asia, Inc., the
Petitioner’s claim for refund of the 1st quarter VAT input
taxes have already prescribed because the judicial claim
for refund was filed outside the 2 year prescriptive period
reckoning from the close of the taxable quarter when
sales were made.

Although the administrative claim for refund was filed on
March 16, 2012 which is within the 2 year prescriptive
period, however, the judicial claim for refund of the 1st
quarter was filed beyond the 2 year prescriptive period,
which should have been filed on March 31, 2012. Hence,
prescription sets in. L
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9. Well-established is the rule that tax refunds/tax credits
are construed strictly against the taxpayer as they
partake the nature of tax exemptions.

10.In COMPAIGNIE FINCANC RE [sic] SUCRES ET
______ S s COMMISSIONER OF INTERNAL
REVENUE, GR No. 1338. August 28, 2006 the
Honorable Supreme Court ruled, to wit:

‘xxx Tax refunds are a derogation of the
S’ le’s taxing power. Hence, like tax
exemptions, they are construed strictly
against the taxpayer and liberally in favor
of the State. Consequently, he who claims a
1 'und or exemption from taxes has the
burden of justifying the e nption by words
too plain to be mistaken and too categorical
to be misinterp: ted.”

On September 18, 2012, respondent filed a Motion to
Dismiss® on the ground that the judicial claim for refund was
filed beyond the two-year prescriptive period. In its
Opposition? filed on October 9, 2012, petitioner argued that
the two-year prescriptive period provided by law applies to
administrative claims for refund filed with the BIR not with
this Court. In a Resolution® promulgated on October 25,
2012, this Court denied respondent’s Motion to Dismiss for
lack of merit.

During trial, petitioner presented testimonies of its
witnesses and formally offered its documentary evidence
marked as Exhibits “A” to “I”, “K”, and “M” to “Q”, inclusive of
sub-markings. In a Resolution® promulgated on May 24,
2013, this Court admitted the formally offered exhibits except
Exhibits “B”, “B-17, “B-27, “B-2-a”, “B-3”, “Q”, and “Q-1".
Thus, on June 5, 2013, petitioner filed an Urgent Motion for
Partial Reconsideration (of Resolution dated May 24, 2013)!°,
In a Resolution!! promulgated on June 10, 2013, this Court
resolved to admit the denied exhibits.

During the hearing on June 10, 2013, respondent,
through counsel, manifested that the status report of the audit

¢ Docket, pp. 40-43.
Docket, pp. 44-49.
Docket, pp. 51-55.
Docket, pp. 132-133.
' Docket, pp. 134-138.
' Docket, p. 141.

=T I |
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investig ‘ion is still on-going and that she will be submitting
the case for decision. The Court then granted both parties
thirty (30) days within which to submit their 1 spective
Memo: ndum.

The case was submitted for decision on July 3, 2013,
after petitioner filed its Memorandum on June 17, 2013 and
respondent filed her Memorandum on June 25, 2013.12

ISSUE

The parties jointly stipulated and submitted to the Court
for resolution the following issue!s:

“Whether or not Petitioner is entitled to the
refund or tax credit of the alleged excess and
unutilized input taxes in the total amount of
P44,196,293.60 for the 1st quarter of 2010 due to
: etitioner being an exporter of mineral products.”

T~ CUSSION/RU™ "NG

Petitioner anchors its claim for refund on Section 112(A)
of the National Internal Revenue Code (NIRC) of 1997, as
amended, which provides:

“SEC. 112. Refunds or Tax Credits of Input Tax. -

(A) Zero-rated or Effectively Zero-rated Sales. — Any
VAT-registered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the close
of the taxable quarter when the sales were made, apply for
the issuance of a tax credit certificate or refund of creditable
input tax due or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has
not been applied against output tax: Provided, however, That
in the case of zero-rated sales under Section 106(A)(2)(a)(1),
(2) and (b) and Section 108(B)(1) and (2), the acceptable
foreign currency exchange proceeds thereof had been duly
accounted for in accordance with the rules and regulations
of the Bangko Sentral ng Pilipinas (BSP): Provided, further,
That where the taxpayer is engaged in =zero-rated or //

" Docket, p. 163.
¥ Statement of the Issues, Stipulation of Facts and Issues, docket, p. 60.
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effectively zero-rated sale and also in taxable or exempt sale
of goods or properties or services, and the amount of
creditable input tax due or paid cannot be directly and
entirely attributed to any one of the transactions, it shall be
allocated proportionately on the basis of the volume of sales:
Provided, finally, That for a person making sales that are
zero-rated under Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated and non-zero-rated
sales.”

Based on the above-quoted provision, a taxpayer engaged
in zero-rated or effectively zero-rated sales is entitled to a
refund or tax credit of unutilized input VAT attributable to
such zero-rated or effectively zero-rated sales upon compliance
with the following requisites:

1. that there must be zero-rated or effectively zero-
rated sales;

2. that input taxes were incurred or paid;

3. that such input taxes were attributable to zero-
rated or effectively zero-rated sales;

4. that the input taxes were not applied against any
output VAT liability; and

5. that the claim for refund was filed within the two-
year prescriptive period.

This Court finds it appropriate to determine first
petitioner’s compliance with the fifth requisite pertaining to
the timeliness of the filing of the instant claim, since it will
determine the necessity of resolving petitioner’s compliance
with the other requisites.

As categorically stated under Section 112(A) of the NIRC
of 1997, as amended, the application for tax credit certificate
or refund must be filed within two years after the close of the
taxable quarter when the zero-rated or effectively zero-rated
sales were made.

The present claim covers the first quarter of 2010, which
closed on March 31, 2010. Counting two years from this date,
petitioner had until March 31, 2012 within which to file its
administrative claim for refund. Clearly, petitioner’s
administrative claim for refund filed on March 16, 2012, with
the One-Stop Shop Center of the Department of Finance under %
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Claim Information Sheet No. 6548214 is well within the two-
year prescriptive period prescribed under Section 112(A) of the
NIRC of 1997, as amended.

As to the timeliness of petitioner’s judicial appeal, Section
11277 of the NIRC of 1997, as amended, provides as follows:

“SEC. 112. Refunds or Tax Credits of Input Tax. —

(C) Period within which Refund or Tax Credit of Input
Taxes shall be Made. — In proper cases, the Commissioner
shall grant a refund or issue the tax credit certificate for
creditable input taxes within one hundred twenty (120) days
from the date of submission of complete documents in
support of the application filed in accordance with
Subsection (A) hereof.

In case of full or partial denial of the claim for tax
refund or tax credit, or the failure on the part of the
Commissioner to act on the application within the period
prescribed above, the taxpayer affected may, within thirty
(30) days from the receipt of the decision denying the claim
or after the expiration of the one hundred twenty day-period,
appeal the decision or the unacted claim with the Court of
Tax Appeals.”

The above provision provides that the BIR Commissioner
has 120 days from the date of submission of complete
documents in support of the application for refund or tax
credit within which to grant or deny the claim. In case of full
or partial denial by the BIR Commissioner, the taxpayer's
recourse is to file an appeal before this Court within 30 days
from receipt of the decision of the BIR Commissioner.
However, if after the 120-day period the BIR Commissioner
fails to act on the application for refund or tax credit, the
remedy of the taxpayer is to appeal the inaction of the BIR
Commissioner to this Court within 30 days.

Applying Section 112(C) of the NIRC of 1997, as
amended, the following are the pertinent dates to petitioner’s
claim for refund:

4 Exhibits “B” to “B-17; Par. 5, Summary of Facts Admitted, Stipulation of Facts and Issues, docket, p.
59.
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Based on the afore-quoted provision, in order for an
export sale to qualify as zero-rated, the following conditions
must be present:

1. there was sale and actual shipment of goods from
the Philippines to a foreign country;

2. the sale was made by a VAT-registered person;

3. the sale was paid for in acceptable foreign
currency or its equivalent in goods or services;
and

4. the payment was accounte for in accordance
with the rules and regulations of the BSP.

Corol' ™ y to the first rec ~site, Sections 113(A)(1), (B)(1),
(2)(c) and (3) of the NIRC of 1997, as amended, as
implemented by Sections 4.113-1(A)(1), (B)(1) and (2)(c) of RR
No. 16-05, as amended, provide that a VAT taxpayer, like
herein petitioner, shall for every sale, barter or exchange of
goods or properties, issue a VAT invoice which must contain
the following information:

“SEC. 113. Invoicing and Accounting Requirements for
VAT-Registered Persons. -

(A) Invoicing Requirements. - A VAT-registered person
shall issue:

(1) A VAT invoice for every sale, barter or exchange of
goods or properties; and

(B) Information Contained in the VAT Invoice or VAT
Official Receipt. - The following information shall be indicated
in the VAT invoice or VAT official receipt:

(1) A statement that the seller is a VAT-registered
person, followed by his Taxpayer's Identification Number
(TIN);

(2) The total amount which the purchaser pays or is
obligated to pay to the seller with the indication that such
amount includes the value-added tax: Provided, That: %

XXX XXX XXX
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(c) If the sale is subject to zero percent (0%) value-
added tax, the term ‘zero-rated s: 2’ shall be written or
printed prominently on the invoice or receipt;

(3) The date of transaction, quantity, unit cost and
description of the goods or properties or nature of the
service; and xxx” (Emphasis supplied)

“SEC. 4.113-1. Invoicing Requirements. -
(A) A VAT-reg ‘e person : all issue:

(1) A VAT invoice for every sale, barter or exchange of
goods or properties; and

Only VAT-registered persons are required to print their
TIN ~ 'lowed by the word ‘VAT’ in heir invoice or official
receipts. Said documents shall be considered as a VAT
Invoice’ or VAT official receipt.” All purchases covered by
invoices/receipts other than VAT Invoice/VAT Official
Receipt shall not give rise to any input tax.

VAT invoice/official receipt shall be prepared at least
in duplicate, the original to be given to the buyer and the
duplicate to be retained by the seller as part of his
accounting records.

(B) Information contained in VAT invoice or VAT
official receipt. - The following information shall be
indicated in VAT invoice or VAT official receipt:

(1) A statement that the seller is a VAT-registered
person, followed by his TIN;

(2) The total amount which the purchaser pays or is
obligated to pay to the seller with the indication that such
amount includes the VAT; Provided, That: /,
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(c) If the sale is subject to zero percent (0%) VAT,
the term °‘zero-rated sale’ shall be written or printed
prominently on the invoice or receipt;” (Emphasis supplied)

In addition to the above-stated requirements, the invoice
or receipt must be duly registered with the BIR as prescribed
under Sections 237 and 238 of the NIRC of 1997, as amended,
to wit:

“SEC. 237. Issuance of Receipts or Sales or Commercial
Invoices. - All persons subject to an internal revenue tax
shall, for each sale and transfer of merchandise or for
services rendered valued at Twenty-five pesos (P25.00) or
more, issue duly registered receipts or sales or commercial
invoices, prepared at least in duplicate, showing the date of
transaction, quantity, unit cost and description of
merchandise or nature of service: xxx” (Emphasis supplied)

“SEC. 238. Printing of Receipts or Sales or Commercial
Invoices. - All persons who are engaged in business shall
secure from the Bureau of Internal Revenue an authority to
print receipts or sales or commercial invoices before a printer
can print the same.

No authority to print receipts or sales or commercial
invoices shall be granted unless the receipts or invoices to be
printed are serially numbered and shall show, among other
things, the name, business style, Taxpayer Identification
Number (TIN) and business address of the person or entity to
use the same, and such other information that may be
required by rules and regulations to be promulgated by the
Secretary of Finance, upon recommendation of the
Commissioner. xxx”

Pursuant to Section 106(A)(2)(a)(1) of the NIRC of 1997,
as amended, in relation to Sections 113(A)(1), (B)(1), (2)(c) and
(3) of the same Code and Sections 4.113-1(A)(1), (B)(1) and
(2)(c) of RR No. 16-05, any VAT-registered person claiming
VAT zero-rated direct export sales must present at least three
(3) types of documents, namely:

1. sales invoice as proof of sale of goods;

2. export declaration and bill of lading or airway bill
as proof of actual shipment of goods from the
Philippines to a foreign country; and

3. bank credit advice, certificate of bank remittance
or any other document proving payment for the %
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goods in acceptable foreign currency or its
equivalent in goods and services.

In other words, only export sales supported by these
documents shall qualify for VAT zero-rating under Section
106(A)(2)(a)(1) of the NIRC of 1997, as amended.

Further, the sales invoices supporting the export sales
must be registered with the BIR and contain all the required
information under the law and regulations, such as the
imprinted word “zero-rated” and the taxpayer’s TIN-VAT
number.

Petitioner complied with all the requisites for the VAT
zero-rating of its export sales for the first quarter of 2010 but
only to the extent of P1,758,862,575.75 out of the total
reported zero-rated sales of P1,767,587,083.42.

The fact that petitioner is VAT-registered is not
disputed.!® Pursuant to its Long Term Gold and Copper
Concentrate Sales Agreement!® with Pan Pacific Copper Co.,
Ltd. of Tokyo, Japan ani Contract No. P-100.0008120 with
Louis Dreyfus Commodities Metal Suisse SA of Switzerland,
petitioner actually shipped mineral products to Pan Pacific
Copper Co., "d. of Tokyo and Louis Dreyfus Commodities
Metal Suisse SA of Switzerland?!, and generated export sales,
as shown in petitioner’s Schedule of Export Sales?2 and
various export documents such VA zero-rated provisional23
and final?* sales invoices, bills of lading?5, and export
declarations?6. Likewise, the foreign currency proceeds
derived from said export sales were inwardly remitted and
accounted for in accordance with the rules and regulations of
the Bangko Sentral ng Pilipinas as evidenced by the bank
certifications?’, entries in petitioner’s passbook in local banks
of the payments received?8, and Summary of Sales and
Remittances?? for the first quarter of 2010. #

'® Par. 3, Summary of Facts Admitted, Stipulation of Facts and issues, docket, p. 59.
' Exhibit “Q”.

%% Exhibit “P.

*! Shipped to Japan, Exhibit “E-2” inclusive of submarkings.
%2 Exhibit “E”.

2 Exhibits “E-1-b” to “E-6-b”.

** Exhibits “E-1-¢” to “E-6-¢”.

* Exhibits “E-1-a” to “E-6-a”.

* Exhibits “E-1” to “E-6”.

*7 Exhibits “F-1” to “F-5".

2 Exhibits “F-1-a” to “F-5-a”.

* Exhibit “F”.
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However, the Provisional Invoice No. PX-AUREX 11630
and Final Invoice No. PX-AUREX 1163! supporting petitioner’s
direct export sales of gold to Heraeus Ltd. in the amount of
U b1 702.00 show that the same are not duly registered
with the BIR, which is in violation of Section 238 of the NIRC
of 1997, as amended. The serial numbers of the said invoices
are outside the serial numbers ranging from 02501 to 02900
allowed to be printed per BIR Authority No. OCN
8AUO000065595 dated January 26, 2006 reflected in the
other sales invoices3? of petitioner. Clearly, such invoices were
printed outside petitioner's authority to print. Thus, for
petitioner's failure to substantiate its direct export sales of
gold to Heraeus Ltd. in the amount of US$189,702.00 with
proper VAT sales invoices, the same cannot qualify for VAT
zero-rating.

Only the remaining reported zero-rated sales for the first
quarter of 2010 in the amount of US$38,243,963.00 with the
peso equivalent of P1,758,862,575.75, as computed below, is
¢ " ect to zero percent (0%) VAT under Section 106(A)(2)(a)(1)
of the NIRC of 1997, as amended:

Declared 7=ro-Rated Sales in US$

38 4272 AAR N)Q

Less: Sales to Heraeus Ltd. supported by invoice
without authority to print (Invoice No. PX-AUREX
116)33

Valid Zero-Rated Sales in US$

189,702.00
38,243,963.00

Multiplied by Average peso to dollar rate:

Declared Zero-Rated Sales in P

1,767,587,083.42

Declared Zero-Rated Sales in US$

38,433,665.00

Average peso to dollar rate

Valid Zero-Rated Sales in P

4R 00N5940123
1782 QA2 R75.75 |

After resolving that petitioner had VAT zero-rated sales
for the first quarter of 2010 in the total amount of
P1,758,862,575.75, the Court proceeds to determine whether
petitioner complied with the second, third and fourth
requisites to be entitled to a refund or tax credit of unutilized
input VAT, ie., whether petitioner incurred input taxes in
connection with its zero-rated sales and if said input taxes
were not applied against any output VAT liability of petitioner. %

3% Exhibit “E-3-b”.

31 Exhibit “E-3-¢”.

32 Lower left-hand portion of Exhibits “E-1-b”, “E-2-b”, “E-4-b” to “E-6-b; “E-1-c”, “E-2-¢”, and “E-4-¢”
to “E-6-¢”.

3% Exhibits “E-3-b” and “E-3-¢”.
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Section 110(A)(1)(b) and (2)(b) of the NIRC of 1997, as
"~ 1ended, provides as follows:

“SEC. 110. Tax Credits. -
(A) Creditable Input Tax. -

(1) Any input tax evidenced by a VAT invoice or official
receipt issued in accordance with Section 113 hereof on the
following transactions shall be creditable against the output
tax:

(b) Purchase of services on which a value-added tax
has actually been paid.

(2) The input tax on domestic purchase or importation
of goods or properties by a VAT-registered person shall be
creditable:

(b) To the importer upon payment of the value-added
tax prior to the release of the goods from the custody of the
Bureau of Customs.”

Relative thereto is Section 4.110-8 of RR No. 16-05, as
amended, which reads as follows:

“SECTION 4.110-8. Substantiation of Input Tax Credits.

(a) Input taxes for the importation of goods or the
domestic purchase of goods, properties or services is made in
the course of trade or business, whether such input taxes
shall be credited against zero-rated sale, non-zero-rated
sales, or subjected to the 5% Final Withholding VAT, must
be substantiated and supported by the following documents,
and must be reported in the information returns required to
be submitted to the Bureau:

(1) For the importation of goods - import entry or
other equivalent document showing actual payment of VAT
on the imported goods. //
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XXX XXX XXX

(4) For the purchase of services - official receipt
showing the information required under Secs. 113 and 237
of the Tax Code.”

It is clear from the above-quoted VAT law and regulations
that the input tax on the importation of goods shall be
creditable to the importer upon payment of the VAT prior to
the release of the goods from the custody of the Bureau of
Customs, that is, upon the issuance of the Bureau of Customs
or bank official receipt. Likewise, the input tax on the
purchase of services is creditable to the purchaser upon
payment of the VAT on the services, that is, upon issuance by
the seller of the VAT official receipt evidencing receipt of the
payment for services performed or yet to be performed.

Therefore, it was indubitable on the part of petitioner to
declare the input taxes on importation of goods and purchase
of services in the taxable quarter when the payment for the
VAT on the importation and purchase of services was made.

Consequently, the input taxes on petitioner’s importation
of goods in the amounts of P193,897.00, £3,420,767.00,
P375.00, and P181,385.00 as well as the input taxes on its
domestic purchases of services in the amounts of P29,582.50
and P126,116.42 which are supported by receipts dated
outside the period of claim shall be denied because these
should have been declared in the respective quarter when the
VAT payments on the imported goods and purchase of services
were made. Likewise, the input taxes of P41,078.40 pertaining
to petitioner’s domestic purchases of services supported by
undated VAT ORs shall also be disallowed because it cannot
be ascertained whether the same pertain to the subject period
of claim.

Similarly, petitioner’s claimed input taxes on importation
of goods in the amount of P469,205.78 as well as the input
taxes on domestic purchases of services in the amount of
P5,143.18 which do not have supporting Bureau of Customs
or bank official receipts or machine-validated Import ™-atry
and Internal Revenue Declarations and VAT official receipts,
respectively, shall be denied pursuant to the afore-quoted
provision of Section 110(A) in relation to Section 113(A) of the %
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WHEF ~TORE, premises considered, the instant Petition
for Review is hereby PARTIA™ 1Y GRANTED. Accordingly,
respondent is hereby ORDERED to REFUND in favor of
petitior 1 amount of 27,740,113.10, repre¢ :nting its
unutilized and excess input VAT attributable to its zero-rated
sales for the first quarter of 2010.

SO “F~ ERED.

%y// 2 /L"
ANTLIA R. COTANGC ~ -MANALASTAS
Associate Justice

W Ol 'UR:
it 6 G
ANITO C. CASTANEDA, JR. CAESAR A. CASANOVA
Associate Justice Associate Justice

ATTTSTATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

%M‘z; C QFens 4\,
UAI"TO C. CASTANED , JR.
Associate Justice

Chairperson

CE T77 )N

Pursuant to Section 13, Article VIII of the Constitution
and the T vision Chairperson’s Attestation, it is hereby
certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court.

Presiding Justice



