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Petitioner has appealed from the finsl declsion eof
the Commissioner of Internal Revemue dated Uctober 12,
1970, asseesing agalnst and demonding from petitioner pay-
t of P883,191.06, computed as followss
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Adds ot int. from 10=16=65 to
Tﬂm amount due and collactible seeses ,—m ,
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St ht. from 10=16=65 to
Total amount due snd ecollectiblosesces '-m
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Petitioner is « domestic corporation located at 97
Industriel Avemue, Northern Hills, Melabon, Rizal, It is
engaged in the mammfaeture and ssle of electrical appliances
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oa October 14, 1965, petitioner filed its income
tax retura for the fiscal year ended June 30, 1965. (m
October 20, 1965, §ﬂm¢ Exaniner Plaridel Pacunsyen
was suthoriszed to investigate the books of account and
other accounting records of petitioner for tax purposes,
On June 29, 1966, sald examiner recommended to the
Regional Director, uezon City, that a letter of demand
be sent to petisioner for the collection of P345,396,78
as defleclency income tax, exclusive of interest.

On June 13, 1968, the sald Regional Director, fol-
lowing the standard operating procedure in the raveaue
office, iavited petitionsr for a coanference. Un Jamuary
27, 1969, Mr, Robarte 7, Clemente, Chief, Income Tax Divie
slon, invited petitioner for snother informal confersnce
to give petitioner the opportunity to present its side of
the case, On April 7, 1969, Mr. Juan Corena, then Chief
of the Income Tax Division, advised petitiomer in writing
to make a protest on the proposed assescment, On April 8,
1969, petitioner's counsel protested the proposed ass5es8s=
sent and reguested for the caseellatlion thereof,

Un July 9, 1969, hejionsl Director Jose B, Consunji
referred the psading income tax case of petitioner to the
Rovenue Pistrict Ufficer, Malaben, Hizal, for further
investigation, On November 25, 1969, the sald official
returned the case Lo the Reclonal Director and recommended,
among others, that the proposed assessment involving
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substaatial amount and a coantroversial legal gquestion be
referred to the Hational Office for final action,

On Deceuber 5, 1969, tue sald Fe;lonal Director re-
turned the entire docket of the sald ¢ase of petitioner to
the Assistant Revemue Operations Head (Assessment) con=
formably with the recosnmendstion contalned iln the memorandum
of the Revemue Distriet Offlicer of Halabon, Risal,

On June 9, 1970, the Assistant Revemue Operations
Head (Assessment) referred the said ecase to the Chief,
sudit Divisiom, for immediate setion becsuse Senior Neve-
mie Hxaminer Plaridel Pacunayen was assigned thereat. On
Getober 9, 1970, said exsminer submitted a memorandum $o
the Assistant Nevenue Operations Hesd (issessment), ex-
pilsining the resson and jJustification for the proposed
assessnent,

On Getobar 12, 1970, the Commissioner of Internal
Bevemue propared the disputed assessment in question, It
was malled in the Post Office om November %, 1970 and re-
ceived by petitioner on Hovesber 12, 1970.

On Decanbar 11, 1970, petiticner protested the said
assessuent. On Jamuary 15, 1973, respondent denled the
sald protest but the denisl was allegedly recelved by
petitioner on February 19, 1973. On Mareh 15, 1973, peti-
tioner filed with this Court its petition for review,

On August 22, 1973, petiticner filed a "Motien for
Summary Judgment” praying that respondent's disputed
assessnent be declared mull and vold and of no legal force
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end effect because it vas made beyond the Seyear peried
presceribed by Section 331 of the National Internal Reve-
me Code, On December 7, 1973, respondent countered by
filing his opposition thereto with & motion to dismiss
petiticner’s appeal.

The main issue submitted to this Court for reselution
is whether or not the deficlency income tex assessment /
issued by respoadent against petitioner has preseribed.

Hespondent alleges that his right to assess the
deficioncy iacome tax in questlion has net yet prescribed
because petitioner's income tax return for the fiseal year
endiag June 30, 1965 was filed on October %, 1965, Gone
soquently, respondent has five years from the last day for
the filing of said return within which to assess petiticner
under Jeetion 3131 of the National Internal Reverms Code,
Since the deficiency income Lax assessment issued agalnst
petitioner was dated October 12, 1970, respondent Com-
missioner of Iaternal Reverme maintains that the disputed
assesszent was made within the five-ysar period.

Petitioner, however, malntains the opposite view and
alleges that respondent's right to asses:s has preseribed
since the sssessment ia question was not seat or recelved
by petitioner on or before Octobar 15, 1970, The disputed
sssesasnent dated October 12, 1970 was sctually mailed by
respondent or Lis represeststive on Hovember %, 1970 as
shown by the original envelope containing the assessueat,
Petitioner, therefore, arguss that respondent's assessment
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should have besn served or malled teo petitiomer within
five years from October 15, 1965, the last day for the
filing of the return as required by festion j31 of the
Tax Code, jofra. 4As the disputed assessment was mailed
in the Post Office on Novembar %, 1970, as shown and
evidenced by the imprint on respondent's envelope, it ia
clear that the ummt. in quesztion was made bayond the
Seyear period preseribed by Seetion 331 of the Hatlional
"~ Internal Revemue Code.

We sustain the view of petitioner, sSeection 331 of
the National Internal Revemue Code provides as followss

mmummm- tion of
such sas ol this section
:mrm-rm mt sreseribed
by law for the filing thereof be considered

as flled on such last day.

As petitioner filed iis income tax retura for the
fiscal year ending June 30, 1965 on October 1h, 1965, the
fivesyoar peried fixed by the Hevemus Code gtarted on
Getober 15, 1965 and expired on Oetober 15, 1970, Al
though the disputed assessment was dated Uctober 12, 1970,
whish iz made within the five-year period limit set by
Section 331 of the Tax Code, guura, sald date should not
be considered as the dste whan the assessment was made,

The tax assessneat of respondent, although dated
Uetober 12, 1970, did not stop the running of the prese
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eriptive poriod of asszessnent under “ection 331 of the
Tax Code, SULEA, oxoept on the date the assessment notice
is 1

Thus, in
the esse of Collector of Internal Hevernmie vs, Pedro R,
Sautista, ot al., G, R, No. ~12250 and 12259, May 27,
1959 our Supreme Court helds

x x % seetion 331 of tho Tax Code pro-

ﬂduutht t.:“ 3 uuuﬁ mst be
Eada within years aflter return
was the is doemed made
whea to this effect is
ﬂ‘ﬂ""" mma “t"u:
m-u-g:um:mmu . by the

ﬂthllthntwuﬂdd
five yours, T X X X T X X

It should be noted in this particular case thst the

the Records Division of the Buresu of Internal Hevesue
as late as October 30, 1970, (pp. G4=05 BIR rec,) and
the =velope beerin; the letter-sssessment was posted on
Noveubar %, 1970, wiich mesns Shut it vas only en this
date that respendent's zssessment vas meiled, Therafore,
from Cetober 15, 1965, the last day for the filing of the
return to November %, 1970, the date when the assesament
notlees was malled, mopre than five (5) years snd twenty (20)
days have elapsed, In brief, the Seyear period of limita-
tion set by Seotlion 331 of the Natiomal Internal Hevenue
Code has tolled against the respondent, |

In the following cases, to wits Collsetor of Internal
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Deveuue Vae Le Jos Angeles, at als, G, §, L=9895, Aug,
13y 1957) Bapublie of the phdlipplnes ve. Ablaza, C.h,
E=18519, July 26, 1960; Ganeayeco vs, Collector of Ine
ternal Revamue, G, B, L-13325, april 20, 196%; kopublic
of the Follippines va., Alano, G, he L~-18065, Cept, 28,
196% and Republie of the Philippines vs, Kits Linm De Yu,
Ge Re L-17438, spril 30, 1964, our fupreme Court has

invarisbly held taat che sssessment should be made within
'nummtmmtmru the {iling of the re=-
turng otherwvise, the government is extopped [rom collecte
ing the tax,

The said ruiing sod comelusion of the court is |
amply Justified by the purpose for whieh ths statute of
limitation was embofied in tections 331 and 332 of our
Haticaal Interasl Pevenns Code, Thus, ila the case of
hepublic of ihe Phllippines vs, Ablaza, Wisza, our
Suprema Court sanlds

iha law presoriblng a llaitation of aetlions
for the essosamant and colieotion of taxas 1is
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IN VISW OF THS FORBGOING, petitiomer's Motion for
Summary Judgment is granted and respondent's deficliency
incoms tax covessment is heredy cancelled and declared
of no fores and effect. However, let this case be set
for mmmmwiuﬂ&hmmthmwu‘
{mposed by law on petitioner's alleged unreasonable
accumulation of surplus,

80 GRDBHED,

Jmeson City, day 12, 1975

g %Mum Re \?‘u; -

Assoclate Judge
44 CUBCURS



