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DEC IS ITON

This s an oppasl from s decisien of the respon-
dent Commissioner of Customs deted December 27, 1956,
in Solgure Identificetion Cases Nos, 1856, 1861, 1862,
1863, 1990 cnd 1902 sustaining in teto the decision of
ths Collseter of Custema eof Menils, whorein the latter
exdered snd dosrsed the scisvre sad forfelture ef the
subjoet importotions censisting of fresh garlic snd
onions frem MHengkeny snd Jepen fer lsck of the neces-
sary zolocse eartificute from the Central Bank and 14~
censs Mﬂw Monetsry Bosrd &8s rogquired, sllegedly,
undexr Contral Benk Cireulaps Net, 44 and 43 in wsls-
tien to Soction 1363 (£} of the Revised Administretive
Code and in Seisure Identification Cases Nes. 1856 and
1902 iavelving enions frem Japam en the sdditionel
ground that said importstions were msde In viclation
of Scetions 1 and 14 of Exeeutive Crder MNo. 328 deted
June 22, 1990 ef the Previdant of the Philippiscs.

Hexre are the portinemt fects, as W'm by
the partiass
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6, That the garlic shipments mentioned
in paragrephs 3 and 4 were likewise covered
by the Consular Invoices issued in rongkong
on August 25, 1954 and September 1, 1954,
respectively (pp. 129, 166, 147, and 192,
Customs ﬁuorﬂg;

7. That the onion shipments meniloned in
paragraphs Z and 3 were not covered by any
consular inveices;

8. That all the above-mentionec ship-
ments were not covered by anv Central Bank
Release Certificate Issued by the Central
B::: of the Philippines or anv of its agent
banksj

9. That the above-mentiocned gerlic
shipments were seized by the Appraisers’
Division of the Bureau of Customs on the
basis of Section 1363 (f) of the Revised
Administrative Code in relation to Central
Bank Circulars Nos. 44 and 45, as shown by
the Seizure Identifications Neos. 1861, 18c2,
1863, and 1890 (pp. 118, 134, 153, and 1795,
Customs Record);

10, That the above-ane¢ntioned onion
shipments were likewise seized by the Ap=-
praisers® LDivision of the Buresy of Customs
on the basis of Section 1363 (f) of the
Revised Administrative Code in relation te
Central Bank Circulars Nos, 44 and 45, and
Executive Urder Ne. 328, as shown by Sei~

Identif ications hos, 1856 and 1902

PPe 92 and 200, Customs Record);

1l, That the said shipments were re-
leased to the petitioner-consignee Eastern
Sea Trading, under Surety Sonds Nos. =9286,
G=9588 6-8559 ¢ G=9590, G-9591, G~9593, and
G=9895 filed bv the Lestern See [rading as
principal, and Alto Suretv and Insurance
CO.. m.' a5 lutttx ‘pgt 133’ 197' 170.
174, 116, 89, and 151, Customs Record), bv
virtue of two separate orders of the Court
of First Instance of Manila issued in Civil
Cases Nos, 20942 and 23892, both entitled,
Lim Hu, et 2l., vs, Edilberto David, et al.,
(pp. 176 and 35-36, Customs Record);

12, That on september 4, 1956, the
Collector of Customs nudo:oi a decision
forfeiting the above-mentioned merchandise,
a copy of which was received by petitioner
on September 6, 1956 (pp. 8-13, Customs
Record);

308 315
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13. That on September 64 1956, the
petitioner herein appealed sald decision
of the Collector of Customs to the res-
mdmt Commissioner of Customs whe, on
ember 27, 19%6, affirmed the decision
of the Collector of Customs., A copy of
the sald decision was received by peti~-
tioner's counsel an Januarv 8, 1957 (pp.
2«6, Customs Record);
14, That from the said decision of
the Comaissionar of Customs, the peti-
tioner herein appealed to this Honorable
Court on Jenuarv 19, 1957; [Stipulatien
of Facts, pp. 42«45, CTA rec.)
In addition, the petitioner presented Exhibits A, B,
Ce D, By F, and G (pp. 60=94, CTA rec.) which are
respectively the Trade and Financial Agreements bet-
ween the Government of the Republic of the Philippines
and the Supreme Commander for the Allied Powers in
Japan both dated lay 18, 19503 & certified copv of
Executive Crder No. 328j & certification of the Secre~
tary of the Philippine Senate dated March 3, 1958,
stating among other things that there are no papers
or documents showing that the darter Irade ~greement
between the Fhilippines and Japan through SCAP nor its
extensions were ever ratified by our Senate; a letter
of the Acting Secretary of Foreign Affa irs to Attv.
Valentin C, Gutierrez dated April 24, 1957, stating
among other things that the Trade and Financial Agree-
ments In question were extended puiatis mutandis
eighteen times and that while the original agreements
were concurred in by the Philippine Senate under Reso-
lutionsNos. 61 and 62, both adopted on May 15, 19%1,

the extension of the same since April 28, 1952 were

309 34



L e L Lt M B S

WP T T TP e oy

e e AL B ol B

DECIS IO -
C.T.A, CASE NC, 343

Qb&

made without 5Senate concurrence; 2 miweograph copy

of the Treaty of Peace betwean the Allled Fowers and
Japan and 2 letter of the Executive Cificer of the
defunct Import Control Commission to the Commissioner
of Customs dated April 1%, 1953, suthorizing the latter
to "release 2ll shipments of goods coming under io
Dollar Remittance Import License No, 12390, issued on
November 14, 1952 In the amount of $400,000,00, te the
petitioner, Eastern Sea Trading, provided all the items
fall within the license,"

—r—

The respondent on his part presented as additional

evidence, Exhibit 1 (p. 9%, C.T.A. réc.) consisting of

a8 certified copy of Circular Letter No., 143, of the
Acting Commissioner of Customs enjoining his subordi~
nates to be guided by Circular No, 22 of May 24, 1994,
of the Acting Deputy Covernor of the Central Bank of

the Philippines regarding the extension of the Irade

and Financial Agreements now in question,

This case narrows down to two qguestions of lawm
l. ®hether or not the subject importa-
tions which admittedly were Lumported on a
no~dellar remittance basis could be seized .
and forfeited under Circular Nos, 44 and
4% of the Central Bank in relation to Sec~
tion 1363 (f) of the Aevised Administrative
Code?; and

2, Whether or not, with respect to the '
shipment of onlons from Japan covered bv
Selizure Identification Cases llos, 1856 and
1902, the same could as additional ground .
be seized and forfeited under authority of
Sections 1 and 14 of Executive Urder Ne. 322,
iaplementing the Trade and Financial Agree=~
ments between the Philippines and Japan,
also in relation to Section 1363 (f) of the
fAevised Administrative Code?

L

310
314 3/3



DEC B kod -
CeToA. CASE NO, 343

il %

In its momerandum, the petitiensr contends that
thes scizures and ferfoitures made by the respondents
of the impertetiens in questien allspediy under aubthe-
zity of Contral Bank Cirsulaxs Nes, 44 and 45 in re-
lation te Section 1363 (f) of the devised Adaileistrative
Cods, ware done so without any legal pasis and thercfore
should be set aside the sald circulars have besn issued
bayend the scope of the autheziiy gzented teo the Ceatzal
Bank wnder its charter. It Iis arvgued that the Cemtzal
Bank undar its charter has no aythority whatsosver teo
rogulets impertetisns involving no-dollar remittances
&8 the present onés, as in fast it has seught te de by
promulgoting Circulsss Wos. 44 and 45, And with zespect
te tho eniens frea Japan coversd by Jeisure identifise-
tion Casos Nes, 1856 and 1902 whiech were alse saizsd
by the rospendents under 2uthesity of Cestral Beak Clz-
culex Nes. 44 and 45 and Enosutive Urder we. 328 of the
Presidont of the FPhilippisss, in relation to section 1363
{f) of the Ravised Aduinistzative Codo, the pstiticmes
azgues that said Bussutive weder has ne lagal force and
effect it having boen premulgated te imploment the seriss
of sxtomsions to our Harter Trade Agresmont with Jopan
which sxtonsions were ddmittedly nover retifiod by ths
Philippins Senste ss req Lred by tho Cemstitubion,

The zecpandonte contend on the other hsnd (1) that
Cantral Bank Circulars Mewn. 44 and 45 were rromulgated
pursuant to Ropublic Aet No. 268, and thexsfors have the
force and effect of law: (2) that since the herein ship-
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ments were imported without obtaining the necessarv
licenses and release certificstes therefor as recuired
under sald circulare, the same coulé be seized and fore-
feited under Section 1363 (f) of the Revised Adminis~
trative Code; and (3) that with respect to the importa-
tions of onions from Japan, the same were imported
without the required import licenses which was in con-
travention of the provisions of Sections 1 and 14 of
Executive Urder No, 328, The respondents contend that
since sald Cxecutive Urder was still in full force and
effect when the subject importations arrived into the
Fort of Manila on August 25, 1954 and September 7, 19594,
the validitv of the seizure could be sustained under
authority of said order.

This Court has hed occasion in previous cases ine
volving analogous facts and circumstances to decide
sguarelv and exhaustivelv the two questions of law raised
ov the parties in the present appeal.

in Leuterio vs, Commissioner of Customs, C.T.A,
Case No. 29, April 18, 1955, we held the following;

"The contention of the respondent that
CentralBank Circular Nos, 44 and 4% wegpe ,
issued pursuant to Republic Act Ne., 265 in
order to tg;:wu:u importations which do net
involve the sale of foreign exchange is
likewise untenable, We have carefully "
scrutinized each and everv provision of the
Central Bank Act, with particular emphasis
on the sect cited bv the respondent, and
we are fullv convinced that under its Charter, /
the Central Bank of the Philippines has no

~
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“The usmdmt Commiss foner of Customs,
in his long and exhaustive memorandum which
was submitted to su his stand that the
Central Bank of the iippines has the power
to regulate the importation in question, relied
solelv and entirelv on sectiion of Republic
Act No. 265, which provides;

‘Sec. 74, Emergency restrictlions
on exchange eperstions,- Notwithstand-
ing the provisions of the third para-
graph of the precediny section, in order
to protect the intermational reserve of
the Centrel Bank during m exc uuu
and to give the Mmonetary _
Governmant time in whm t.i take cm-
tructive measures to combat such a crisis,
the Monetarv Soard, with the concurrenca
0! at least f:lm of its manbers, and with
amml the m-mn o&
m. z suspend or mnwt
sales ot exc Mng- by the Centralidank and
m subjoct all transactions in gold and
foreign exchange to license by Central
Sank. The adoption of the nea-
sures suthorized in this section s be
subject to any executive and internationsl
amo-net to which the Hepublic of the
ippines is a partv'.

This is the same section which 1s sought to be
amanded bv MHouse Bill No, 889, in order to give
the Central Bank of the FPhilpppines, the power
autherity which the respondent Cmuuumr
toms argues the Said Central Bank 1s al-
ready in session. To our mind, the filing of
House Bill No. 2889 bv resvonsible and distine
guished members of the Congress of the Philip~
pines, and its subsequent consideration and sud-
mmwmmmmcmomm
to the House of Representatives with the
Mienthtttlu sald bill be oved
without any smendment is r good Index that the
contention of the respendent has no support in

5

L7
|
2
i

: has
oo s Fepalite Iaport, i do pt
regu
_ sale of foreign exchange, and we,
therefore, declare the sa cmm as withe
out force and effect insofar as it govern im-
ports for which no foreign exchange is required
or will be required.” (See also Nepomuceno vs.
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Commiss ioner of Customs, C.T.A. Case No,

122, July 26, 19%6; Auvong hHian vs. Comw

miss foner of Gﬂ'tm‘ G.T.A. Case No. 2«[91

October 31, 19563 Briilo vs. Commissioner

of Customs, C,.T.,A, Case No, 176, November

14, 19%65 Santes vs, Commissioner of Customs,

C.T.A, Case No, 235, Decamber 22, 1956 and

Serree Investment Co, vs, Commissioner of

Customs, C.T.A, Case ho, 338, July 16, 19%58.)

We see no reasen to depart from the foregoing
view which {s herebv reiterated.

Moreover, even Acting Deputv Governor Andres V,
Castilleo of the Central Bank, who is one of those called
upon to interpret and execute the provisions of the
charter of said institution as embodied in Republic Act
Ne, 265, is of the same opinion that "the Central Zank
does not have anv power to contrel imports except insofar
as foreign exchange is involved," as could be gleaned
from his letter (p. 70, Customs rec.) to the Commissioner
of Customs dated October 25, 1?'03,,8’{&“: will and
should respect the contemporaneocus construction pleced
upon a statute bv the executive cfficers, whose duty it
is to enforce it, and unless su¢h interpretation is
clearly erroneous will ordinarilv be controlled thereby
‘m‘ 8, R&fﬁu‘tv. 37 Phil, 54%),

On Page 8 of respondents' memorandum, reference
is made to the mts of Government counsel in the
analogous en; of Serree Investment Co, vs, Commissioner
of Customs, C,T,A. Case No. 338 wherein the case of US,
vs, Von Clemm, 136 F (2nd) 968 was cited in support of
the propesition that ilmportetions of goods oa a no-dollar

remittance basis are covered by Section 74 of the Central

% 1
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Bank Act. However, a cursory reading of the Ven Clemm

case will show that it Is not in point, the facts of
the present case being eatlrelv different from said

case. In the Von Clema case, there was actuallv an_
importation with the use of foreign exchange and pav- - ;
ment for the imported goods was made in dollars bv the
importer to a trust companv for credit of the exporter. §

S —

In the case now before us, however, no amount in pesos
or in dollars was made in pawment of the goods consigned
to the herein petitioner. As a matter of fact, the evi-
dence will disclose (see pp. 52, 53 and 67 Cusboms rec.)
that the proceeds of the sale of the Importations now

in question were intended to be utilized ov Mr, Lim Mu,
Froprietor and Manager of the petitioner firm for soms
other business purposes such as deep sea fishing and the
construction and operation eof factories, Although there
mav be a claim of 2 non-resident a2gainst a Filipine
citizen in this instance, vet we hlu;n mt claias
against such citizens are not and could not be covered
bv the phrase "transactions in gold and foreign exchange"
becasse the phrase contemplates direct business transac-
tions in gold or in foreign exchange. The tﬁuﬁtm
in the present appeal definitelv do not invelve gold or
foreign exchange and, thepefore, Section 74 of Republic
Act Ko, 26% is not applicable.

As regards the second issue, the petitioner cone
tends that Executive Order No. 328 of the President of
the Philippines which is an implementing regulation of
the jrrad. and Financial Agreements between the “hilip-

316 Z#5
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pines and the Supreme Commancer for the Allied Fowers
acting in respect of occupied Japan and the Financial
Agreement for ITrade between the Same contracting parties,
both executed on Mav 18, 1950 (Exhibits A and 8, pp.
60=70; 71=79, CuT.A. rec,), 1s applicable onlv during
the lifetime of theSuprewme Commander for the Allied '
Powers (SCAP), Petitioner argues that the exteasions
of the effectivitv of these agreements not having been
retified bv the Philippine Senate 3s required by our
Consti tution, such extensions are therefore illegal and
of no binding effect. Consequentlv, petitioner argues
that Executive Order No., 328, could not be taken as a,
basis ior the seizure of its importations irom Japan
covered bDv Seizure Jddentifications Cases Hos. 18%C and
1902, the erder being null and veid for failure of the '
Fnilippine benate to ratifv the extensions upon which
the said order was based, The petitioner likewise urges
upon us that since the Trade and Financial Agreements

in question ceased to De law between the Fhilippines and
Japan on or after the proclamation of the (reatv of
Peace detween the Allied Fowers which went into effect
on September 8, 1991, it fellows that Executive Urder
No. 328 ceased to be a valid law as of that date.

The respondent claims on the other hand that the
adoption bv Japen and the Philippines of the treaties
previously entered into between the latter and the SCAP
constitute no longer treat u.* under International Law
but onlv "Executive Agreeme & * of a temporarv or pro=-

-
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visional character without the need for confirmation
by the Philippine Senate.

It is not disputed that the original trade and
financial agreements in questlon had been ratified by
the Philippine Senate on Mav 15, 1951 (Exhibit E, p.
81, CTA rec.). It is not alsc guestloned that on “arch

.
19, 19%2, as evidenced by LExhibit £, the rights, obligations

and Interest of SCAP under said agreements were formally
transferred to Japan. And with respect to the extensions

of these agreements from April 28, 1992 to April, 1957,

such extensions were admittedly made without Senate cone

currence as evidenced by Exhibits D and £ (pp. 8C-81,
CTA zec.).

The issue ralsed, which is the constitutionality
of the extenslons (not the orjginal) of the Trade and
Financial /Agreements hotu‘qn;eur Government and Japan,
is a quBstion of magnitud and of far-reach-
f!!:fﬂfffﬂfffffs‘ It must be noted that these Irade

and Financial Agreements seeks to regulate the inflow
of goods and services from the Fhilippines to Japan
and vice-versa In the exercise of the police power of
the state. Although the original of these irade and
Financial Agreements were considered and treated as
treaties bv the Philippine venate and bv our Supreme
Court (Commissloner of Customs vs. Romeo Valencia, G.R.
No. L-7470, Oct. 31, 19%6) which is ene score in faver
of petitloner, we would prefer to reirain from passing
upon the constituticnality of the succeeding extensions

318
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to these agresments admittedly made without the cen-
currence of the Philippine Senate and Incidentally

the validity of Executive Order No. 328 implementing

said agreements and its extensions, finding as we do another
ground for not sustaining the order of selzure of respon-
dent with respect to the ilaportations of onions from Japan
covered by Seizure I[dentiffcatfons Cases Nos. 1856 and

1902, It is & fundamental rule that if the Court pos-
sesses the power to declare a treatv void, 3as wa believe

we do, it will refrain from exercising it except in a

verv clear case gspec]  If the case could be dis
posed of on other grounds. (Were vs. Mvlton I L. Ed, 568;
$iler vs. Loutsville and K.R. Co. %3 L. ed, 753, 758.) )

In Coloma vs, Comuissioner of Customs and Collector
of Customs, C.T.A, Case No, 178, Mareh 10, 1958, which
is analogous to the present case Insofar 2s the subject
importations of cnions from Japan are concerned, we held
the following: |

*The third lssue involves the gquestion
whether or not the sald Lmportation is sub-
Ject to forfeiture under Executive Order iio.
328, series of 1950, Sectien 1 of which pro-
vides that no importation of merchandise from
Japan may be effected or attempted without
proper license, and Section 14 which provides
that merchandise so Imperted shall be subject
to forfeiture. The asgencv entrusted with
authority to issue licenses for the laporta-
tion of merchandise frem Japan was the former
Import Control Commission. However, at the
time the articlies here In gquestion were ime
ported, the Import Contreol Commission had al-
re ceased to exist with the expiration of
the rt Control Law (Republic Act Mo, 650)
on MI-}. 1953, Consequentlv, the said im-
portation may not be forfeited for violation
of said Executive Order.

319
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to issue import licenses invalving no-dollar Lmporta-

tions

CASE NO, 343
.

“'From the provisions (Sec, 1) of Ex~
ecutive Order No, 328 . . . 1t will be seen
that the function of issuing licenses for
imports was given to the tormer I[mport Con-
trol Administration (later the Import Cone
trol Commission), while the licensing of
exports was vasted in the Central gank, or
any other governmental entitv or agency,
after the dissolution of the Import Control
Commission, to issue licenses for the im-
portation of merchandise, Nelither has the
attention of this Court been drawn to nor
is it aware of the existence of anvy other
law, executive order or regulation which
empowers the Central 3ank to issue licenses
on imports, It follows that the forfeiture
of the shipwent of onfons consigned to the
petitioner finds ne samction under Executive
COrder Ho. 328." (See 2150 leuterio vs.
Commissioner of Customs, C.T.A, Case No. 9¢,
Sept. 5, 1955, affirmed on another ground
in G, R.Ho. L-?S.w. Am‘i’. 2?. 1957-?’

It will be observed that the importations of onions
from Japan in this case were made between August 29, and
September 7, 19%4,
mission, which was then the government agency suthorized

from Japan, was ne lenger existing the same naving

been dissclved on Julvy 1, 1993, % believe that it

wou ld

tioner to producs
at a time when it
that there was no

issue

that the hereln Iimportations were made Over one vear
the dissolution of the Import Contreol Commission
approval of Republic Act No.

after

and one vear before the

be much toe unreasonable for us to reguire peti-

governmental agencv authorized to

licenses of such nature. It sheuld be observed

1410 on September 10, 1955, which now empowers the
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Bopartmant of Commerce snd JIndustry to lssus impert li-
sonses for no-dellar Impertatiens,

Wo thersfore find and so hold thet tha solisures
and ferfoltures meds by the respondents en the subjest
importations 2llegedly for vielatien ef Central Bank
Clireulare Nos. 44 and 45 and Executive Opder MNe., 328,
both in yolation to Section 1363 (f) of the Hevised
Administrative Cods are without anvy logal basis and
thopefore should be set a2sids.

WHEREFCRE, the decision of the respondent Cemmis-
cionor of Cucloms sppealed from should be, 2s it is
hepoby, soversed and Sursty Bends Neos. G-9593, G=988B,
GPB89, G-9B90, G-9801, G-9586 snd G-9588 filed by ths
potitioncy, Esstern Ses Trading, 2s Primsipal, end the
Alte BusGty & Insuzsnce Coe., Inc., a8 Suzoty, fn tho
tokal amount of $90,§21.00 for the relsase of the come
moditios in questien, are hersiy ordezed cancellnd snd
withdpom, Witheut prencuncsment as te costs.

$0 GRADERED,

donile, July 16, 1988,

ROMAN M. EALL
Vi v el
1’.’ ‘ﬁ« f\iju L 4 &
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