REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

BPI FAMILY SAVINGS BANK, INC.
Pebitioner,

- wversus - C.T.A. CASE NO. bb22

COMMISSIONER OF INTERNAL REVENUE, Promulgated:
Respondent.

DECTSITONM

This is a judicial claim for the refund of
R1,327,048.66 allegedly reprec ling overpalid gross
receipts taxes pald fTor the first gquarter of year 19965,

Petitioner 1s a domestiec sawvings and mortgage
banking corporatior duly organized and existing under the
laws ot the Republic ot the Philippines, Wwith head office
located at the BPI Family Bank Bldg., Paseo de Roxas
corner e la Rosa sts., Makati City.

The tacts are simple.

For calendar year 1985, Petitioner allegedly paid
the total amount ot #£22,737,831.33 representing gross

recelpt tax which was arrived at by including trom the

:

tax base the twenbty percent (20%) Ttinal Laxes on passive

et

income already withheld and paid Lo Respondent by wvarious
Wwithholding agents.

On April 1, 1997, Petitioner filed with Respondent a
written claim for the retund of R1L,327,048.66

representing owverpaid gross receiptse ULax for the Virst
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gquarter of year 1995 pursuant to this Court's Declsion in
CTA Case No. 4720 entitled, "Asian Banking Corporation
ves. Commissioner of 1Internal Revenue'", dated January 30,
19296, wherein it was ruled that the basis tor determining
the gross receipts Tax on banks and non-~bank financial
intermediaries should be the gross receiplts o weald
institutions minws the twenty percent (20%) ftinal taxes
already withheld by warious withholding agents on
interest and other passive income of said institutions.

Due to the inaction of the Respondent on sald claim,
howewver, Petitioner was constrained to elevalbe its case
before this Court. Hence, this petition Yiled on April
21, 1997.

At bar, Petittioner reasserts its stance & G, 0on
the other hand, Respondent contends, inter alia, the

following special and affirmative detenses, to wit:

XX X LA oMo X
9. w-x=-x Petitioner must prove that the

income from which the retftundable taxes were
paid 1rom were declared and included in its
gross income during the yvears under review.

woomoox AooX R ®ox X

11. The total amount of £1,327,048.66
claimed by the Petitioner as alleged refundable
gross recelpts taxes for calendar vyear 1985 was
not properly documented. Moreowver, bCaxes pald
and collected are presumed to have been made in
accordance with law and regqulations, hence, nokt
refundable.

KooA N FOD 4 L S 4
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14. Well-settled 1is the rule that claims
tor tax refund/credit are construed in
strictissimi juris against the taxpayer as 1t

partakes of the nature of exsmpbtion ftrom Tax
and it is incumbent upon Peltifioner to show
that it is entitled thereto under the Law.

Records s o that both parties Tiled Cheir
respective memorandum. Petitioner merely reiterated 1its

assertions while Respondent brings to the tore a new line
ot reasoning. Respondent contends., infter aliz, that the
case 0ot Collector of Internal Revenue wvs. Manila Jockey
Club, 108 Phil. 821, cited in the Asian Banking
Corporation case, sSuprad, is not applicable becausse it
dealt on gross receipts of a proprietor ot an amusement
place and not Lo a banking institution such as the

Petitioner in the instant case; and that, the term 'gross

earnings’ which 1s synonymous Lo the Cerm Yross
receipts' is defined as "the entire earnings, receipts,

or the like, under consideration, Without any deduction’,

citing Woerds & Phrases, 18956 Ed., p. 4527,

Respondent turther contends as beretft of tactual and
legal basis the reliance of the Aslan Bank Corporation
Case, Supra, upon the provisions of Section 4(e) ot
Revenue Regulations No. 12-80 which declares 1in part that
the rates of taxes Lo be imposed on the gross receipts of
banking institutions shall be based only on all items of
income actually received. Respondent fTurther states that
it is erroneocus to inter that the questioned items of

income (20% final taxes) were not actually received by
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the Petitioner because In the tirst place, no tinal T
can be withheld theretrom it such items of income were
not actually received by it,.

Moreower, Respondent observes that under Uthe clear
language of Section 7(b) ot the same Revenus Regulations
Mo . 12-80, the 20% final withholding tax paid by the
Wwithholding agent on the interest income received by e
Petitioner cannot be deducted or credited against the
Jatter's income or any olher taxes, including its gross
recelipts tawx liabilities.

The sole issue to be adjudicated in this case 1is
whether or 1not Petitioner 1is legally and factually
entitled to its c¢laim for refund of overpaid grocs
receipts Uaxes.

ffter a palnstaking scrutiny of the attending facts,
the disquisition ot the parties and the laws and
jurisprudence in point, this Court rules against the
Petitioner on the ground of insufriciency of evidence,

The legal aspect ot Petitioner's claim tor retund is
not a case of first impression. fe adverted to abowve,
the case of Asian Bank Corporation wvs. Commissioner of
Internal Revenue, CTA Case Mo . 4720, promulgated on
January 30, 1896, has already enunciated the rule that
the 20%  ftinal taxes already withheld by various
Wwithholding agents on the passive Income ot banks and

non-banking intermediaries are to be excluded in Lhe
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computation ol
gross receipts

wisdom ot said

Hb2Y

the latter's obligation on the payment

o1

tax. We do not intend to depart trom the

case which Is hereunder qguoted, to wit:

"The assessment tor GRT is based on
Section 114%9 of the Tax Code, quoted hereunder
thus

SEC. 119. Tax on banks and non-
bank financial Iintermediaries. -

There shall be collected a tax on

gross receipts derived trom sources

Wwithin the Philippines by all banks
and non-bank financial intermediaries

in

accordance Wwith  the tollowing

schedule:

(a) On interest, commissions

and discounts from lending activities

a8

well as income from financial

leasing, on The basis of remaining
maturities of instruments trom which

such

receipts are derived.

Short-term maturity - not
in excess of two (2)
years o . . . . . b%

Medium~-term maturity - owver
two (2) vyears butt not
exceeding four (4)
vears . . . . . . . 3%

Long—term maturity:
(i) Over tour (4) vears
but not exceeding sewven

(7) years . . . . . 1%

(ii) Over seven (7)
years . . . . . %

() On dividends . . 0%

(c) on royalties, rentals of

property, real or personal, protits

Trom

exchange and all other 1items

treated as gross income under Section
28 of this Code . . . . . . . . . 5%




— B -
Lrovided, however, That in case the
maturity period referred to in
paragraph (a) is shortened thru
pretermination, then the maturity
period shall be reckoned to end as of
the date of pretermination for
purposes of classitying the
transaction as short, medium or long
term and the correct rate ot Ta X

shall be applied accordingly.

Nothing in this Code shall preclude
the Commissioner Tfrom imposing the
same  tax herein provided on persons
performing similar financing
activities, (Underscoring supplied)

The aforequoted provision of the 1aw
speaks of gross receipte as the basis of the 5%
bank tax or GRT, and 1t is Petitioner's

contention that the Interest 1ncome included ag
part of =wuch gross receipts should be computed
minus the tinal tax already withheld by various
withholding agents tor the reason thal such
amount did not actually go to its tunds, hence
was not actually received by them.

We agree with the Petitioner that the 20%
final withholding tax on its interest income
should not Tform part of its taxable gross
receipts.

Revenue Regulations Mo. 12~80 dated
November 7, 1980 on Taxabtion ot Certain income
derived trom banking activibies provides that
the rates ot tax To be imposed on the groes
receipts of =such tinancial institution; shall
be based on all items ot income actually

2z
b

received, thus:
SeEC. 4., ¥R X ¥ K KX

{e) Gross receiplys Lax oan  banks, non-bank
Financial intermediaries, Financing companies,
and other non-bank Financial intermedisries mol
persrforming  gquasi-banking asctivities, - ihe
rates of TCaxes to be dmpozed on the gross
receipts ot such financial institutions wshall

be based on  all items ot  income actually
received. Mere accrual shall not be

considered, but once payment is received on
sueh accrual or in cases ot prepayment, then
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the amount actually received shall be included
in the tax base of swuch tinancral institutions,
as provided hereunder, {Underscoring supplied)

From the “foregoing, it 1is but logical to
inter that the fTinal tax, not hawving been
received by the Petitioner but instead went to
the cotters of the government, should no longer
form part of its gross receipts Tfor the purpose

of computing the GRT. This conclusion iz 1n
accord with the interpretation of the Supreme
Court in the case entitled Collector of

Internal Revenue vs. Manila Jockey Club, 108
Phil. 821, as quoted by this Court in disposing
of a similar iscue in the case entitled
Compania Maritima vs. Acting Commissioner of
Internal Revenue, CTa Case No. 1426 dated
November 14, 1966, thus:

In the second place, the highest tribunal

ot  the land interpreted the term "gross
receipts: to mean all receipts of a taxpayer
excluding those which Thave been especially
earmarked by law or regulation for the
government or some person other than the

Caxpayer. Thus, it was held:

A O The government could
not have meant to Tax &5 gross

receipt ot the Manila Jockey Club the
1/2 % which it directs same club to
turn over Tto the Board of FRaces. The
latter beiing a Government
institution, there would be double
taxation, which should be avoilded
unless the statute admits ot no other
interpretation. In the same manner,
the Government could not hawve
intended to consider as gross receipt
the portion ot the funds which it
directed the Club to give, to winning
horses and Jockeys—admitted 5%. It
is Etrue that the law says that out of
the total wager funds 12 1/2 %  shall
be sett acside as the 'Commission’ ot
the track owners but the law l1tself
takes ofticial notice, and wvirtually
approves or directs payment ot the
portion that goes to owners ol horses

EES prizes atrd bonuses o jockeys,
Wwhich portion is admittedly 5% out of
the 12 1/2 % commission. fe It did

nmot at that time contemplate the



DECISION -
C.T.A. CASE NO. B5B22

application of ‘gross recelipts’
revenue principle, the law in making
a distribution of the total wager
funds, took no trouble of separating
0 Ltem Trom the obther; and tor
convenience, grouped three items
under one common denominabtion.

"NMeedless Lo say, gross receipts

of the proprietor of the amusement
place should not include any money
which although delivered o the

amusement place has been especially
earmarked by law or regulation tovr

some person other than the
proprietor.” (The Commissioner of

Internal Rewvenue wve. Manila Jockey
Club, Ine., G.R. Nos, L-13890 & [
13887, June 30, 1860)

It ia to be noted that, under Section

260 of the Tax Code, & race—-tirack is
subject o an amusement tax ol 20% of Lts
Qross receipts and the Term 'gross

receipts' embraces all the receipts of the
proprietor, lessee, or operator of the

amusement place.” Notwithstanding the
broad and all-embracing definition of the
Lerm “gross  receipts! found in our

amusement tax law, ocur Supreme Court did

not adoptt a literal interpretation ot Lhe

said term in the case ot the Manila Jockey

Club, Inc., supra."

With the legal milieu of this case having been
settled already, We now go into the examination of the
exhibits adduced in evidence by the Petitioner which We
have pronounced ¢arlier to be insufficient to surmount
the burden of proof required in proving its claim for
refund.

To substantiate its allegation that 1t paid the sum
ot £1,327,048.60 representing overpaid gross recelipts

taxes, Pelitlioner relied on its guarterly percentage tax



DECISION -
c.f.aA. CASE NO. bb22

return  for the first gquarter of calendar year 19485
showing gtoes receipts of R562,763,166.90 at a tax rate
ot 5,3 and 1 % wWith a tax due of Pzz2,737,831.33 (Exhibit
AY; the deposit slip dated April 20, 1997 (Exhibit A—-5)
showing the payment of PZ8,299,35%7.51 to the Respondent;

the schedule of passive income accounts for the first

quarter ot calendar vyear 1995 prepared by witneos,
Eugenia Or. Baguioro, manager of Central Accounting
ODepartmentt ot the Petitioner (Exhibit B); and the

Corporate Annual Income Tax Return inclusive ot audited
tinancial reports tor the calendar year 1295 {(btxhibit C,
inclusive).

f detailed analysis ot the abovementioned exhibits
fails to show convineingly that the sum ot FLl,327,048.66
allegedly representing overpald gqross receipts tax thas
indeed been paid to the Respondent and that the gross
receipte on passive income corresponding Lo such overpald
gross recelipts taxes hawve been duly reported.

Exhibit A-% which shows a deposibt of PZB,299,357.51
on April 20, 19495 does not prove ipse Faclo that, except
tor the lone awverment ot the Petitioner, said owverpaid
grose receiplbs Uaxes are a part ot such deposit. For all
we know, the deposit payment may have been intended for
other kinds ot taxes and nobt necessarily for gross
receipts tax. More so, there is a discrepancy between

the amount ot what was deposited (RP28B,299,357.51) and the
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amount of tax due indicated in Uthe quarterly percentage
tax return (R22,737,831.33).

Further, the schedule of passive income accounts for
the first quarter of 1985 contained 1in Exhibit B cannot

be accepted for what it 1ic without supporting documents

tirmly establishing itse truth. Petitionmer should be
reminded that said schedule is & mere summary or

summation ot the individual transactions ftrom which the

passive income was deriwved. This Court will hawve Lo
inspect and verity such iIndividual Lransacllions Lo

determine the probative weight to be attached to said
schedule.

Lastly, We deem the submission of the Corporate
Annual Income Tax Return for calendar year 19295 (Exhiibit
C, inclusive) 8%  unnecessary  or Inadequalte toe prove
Petitioner's claim. I e cannolt understand Petitioner's
attempt to show to us the "prowvision for income tax" in
the amount of Pias,145,000.00 and "provisioen for Tinal
tLax" in the amount ot RP129,450,660.00 contained in said

annual return {Exhibits C-~7-a and C-~15-a, respecltively)

in order to prove that its Interest and passive income
for the calendar vyear 1495 was subjected to Tinal
Wwithholding taxes and duly reported iIn their dgross amount

{Formal Offer of Ewvidence, p. 35 p. 27, docket).
FThe "prowvisions" cited by the Petittioner are alt most

contradictory with the schedule (Exhibit B) in terms ot

s
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reference, Tigures and perlod. The "provision for income
tax" 1s limited to government securities only while the
schedule covers inbterest and passive Income. Glaringly

also, the gross amount of passive income in the schedule

o
o

cr
183

—
53]

T
—
w
W
[

238,590.28 while the "provisions" ditterently
provide tor F148,145,000.00 and P129,450,660.00, fi s to

the period, the schedule covers the first quarter of

calendar year 1995 only while the “provisiong” are for
the whole year of 1995, Petitioner simply tailed to

clearly explain to this Court the probative wvalue ot such
"provisions'" in relation to 1ts guest to illustrate the
fact ot payment of the gross recelipls taxes subjecl of
herein claim for retund.

Such claim tor refund ot Petitioner would have been
easlily prowven it it only presented proot of Lhe
individual transactions from which the alleged interest
and passive 1ncome were sourced. In earning 1its income,
Petitioner is of course expected to have kept documents
and computerized records ot each and every transaction 1t
has entered into.

In addition, Petitioner should hawve likewise
endeavored Lo prove that the alleged interest and passive
income were the ones duly reported as receipts In its
Tirsel quarter percentage Uax return tor the calendar vear
Laay, Inasmuch as the gross receiptse reported in sald

return  pertain to a conglomeration ot wvarious income
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ot the

subjected to final and c¢reditable withholding taxes,
there is therefore a need for the Petitioner to show that
the particular portion ot reported passive income tallles
Wwith its proof of indiwvidual transactions.

WHEREFORE, in wiew ot the toregoing, herein Pelition
for FRewview 1w  hereby DENIED due to insutficiency of
evidence. Mo pronouncement as T

SO0 ORDERED.

WE CONCUR:

C; -~ Q. Qw—/‘r—

ERNESTO D. ACOSTA
Presiding

Judge

(Dissenting)
AMANCIO Q. SAGA

fesociate Judge

CERTIFICATION

I hereby certity that the above decision was reached
consultation with the members of the Court of

in accordance with

Section 13, Article VIIT

Qu:;o: Clai—

ERNESTO D. ACOSTA
Presiding Judge

Constitution.



REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

BPI FAMILY SAVINGS BANK
Petitioner,

- versus - C.T.a. CASE NO. 5522
COMMISSIONER OF INTERNAL Promulgated: PR
REVENUE, '

Respondent. Y,
e

DISSENTING OF INITON

The majority opinion denied the instant petition for
review on the ground of insufficiency of evidence. iy
esteemed colleagues however, agreed with petitioner's
theory that the basis fTor determining the gross receipts
tax on banks and non-bank TfTinancial intermediaries should
be the gross receipts minus tThe 20% Tinal taxes already
Wwithheld on interest and other passive income of said
ingtitutions. In sum, the majority believes that were it
nott tor the dearth ot evidence, the present claim for
refurnd should have been granted.

I humbly disagree with them on this point.

There is no provision in the Tax Code or any special

Law which excludes the 20% Tinal income tax from the
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gross recelipte fTor the purpose of computing the 5% gross
receipts tax.

Section 8(c) of Rewenue Regqulations No. 12~-80, dated
November 7, 1980, as amended by Section 7(c) of Revenue
Regulations No. 17-84, dated October 12, 1984 have the

same provisions, thus:

"It the recipient of the abowve-mentioned

items of income are tfinancial institutions, the

same shall be included as part ot the tax base

upon which the gross receipts tax is imposed."

{Underscoring supplied)

Clearly, there is no doubt that the 20% fTinal
Wwithholding tax is legally includible as part of the
gross receipts TfTor purposes of computing the gross
receipts tax.

The petitioner cited the case of Asian Bank
Corporation wvs. Commissioner of Internal Revenue, CTA
Case No. 4720, dated January 30, 1996, where this Court
has upheld the petitioner's contention that the interest
income included as part of such gross receipts should be
computed minus the 20% tinal tax already withheld and

deducted by wvarious withholding agents for the reason

that the amount did not go to 1its funds, hence, was not
actually received by them. fnd the Court approwved the
petitioner's citation ot Section 4(e) of Revenue

Regulations Mo. 12-80, dated Nowvember 7, 1980, thus:
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"Groas receipts tax on banks, non-—-bank
financial intermediaries, financing companies,
arnd other non-bank financial intermediaries not
performing gquasi-banking activities. - The
rates ot taxes to be 1imposed on the gross
receipts of such financial institutions shall
be based on all items ot income actually
received. Mere accrual shall not be
considered, but once payment 1is recelved on
suuch accrual or in cases of overpayment then
the amount actually received shall be included
in the tax base of such financial institutions,
as provided hereunder.”

This Court concluded in said case that trom the
atorestated provisions it can logically be inferred that
the amount representing the final tax, not hawving been
received by Tthe petitioner but instead went Tto the
cotters of the gowvernment, should no longer torm part of
its gross receipts for purposes of computing the gross
receipts tax. Such conclusion in law is legally

objectionable for two (2) reasons, to wit:

1) Section 4(2) of Revenue Regulations
Mo. 12-80 is nobt a computation determinative of
the amount of gross recelipts as basis ot the
gross receipts tax under Section 119 of the Tax
Code. Saild revenue regulations merely
authorize the determination of the amount of
gross receipts on the basis ot the method ot
accounting beling used by the taxpayer under
Section 37 of the Tax Code. Such accounting
methods for tax purposes comprise a set of
rules for determining when and how to report
income and deductions (Consolidated Mines, Inc.
vs. CTA, L1L-18843, August 29, 1874). The two
principal accounting methods expressly and
impliedly recognized by the Tax Code and the
Income Tax Regulations are:
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(a) Cash receipts and disbursement
method or cash basis. - Income earned by
the taxpaver is  not included in  gross
income until received and expenses are not
deducted wuntil paid within the taxable
year; and

(b) Accrual basis. ~ Income is
included in gross income when earned,
whether received or not, and expenses are
allowsed as deductions when incurred

although not yet paid within the year.

2 That the non-inclusion ot the 20%
final withholding income tax from the gross
interest income TfTor purposes ot the gross

receipts tax operates as an exemption from tax.
Being an exemption from tax, the came must be
construed strictly not against Cthe government
but against the one who asserts the claim of
exemption. Tax exemption can only be giwven
etTtect when the grant is clear and cateqgorical
inasmuch as taxation 1is the rule and exemption
is the exception, Section 26, Tax Code. The
holding therefore in the Asian Bank Corporation
to the effect that the non-inclusion of the 20%
tinal withholding income tax fTrom the gross
receipts can logically be inferred trom the
wordings ot said Section (e} ot Revenue
Regulations No. 12-80, i1s misplaced.

Tax statutes are to receive a reasonable
construction with a wiew to carrying out thelr
purpose and Intent (51 Am Jur 361). It should
not be construed as to permit Tthe taxpaver to
gasily evade the payment ot the tax (Cabon
Steel Co. vs. Lewelyn, 251 U.S. 501). Thus,

the good  taith of the taxpayer 1g not
sufticient justitication for exemption from the
payment ot surcharges imposed by law

(Commissioner wvs. Royal 1Interocean Lines and
CTA, L-26506, July 30, 1970} . A tax statute
should be construed to awvoid the possibilities
ot tax evasion (Lorenzo vs. Posadas, 64 Phils.
353) .

The High Court's decision in the case of

Commissioner of Internal Rewvenue wvs. The Manila Jockey
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Club, Inc. 108 Phils. 521, June 30, Lab60D, which was
reatftirmed by the said Court in the case of Visayan-Cebu
Terminal Co., Inc. vs. Commissioner of Internal Revenue,
13 SCRA 357, February 27, 1865 cannot be considered as
precedent cases, hence, inapplicable to the two cases
decided by this Honorable Court in the cases of Compania
Maritima vs. fcting Commissioner ot Internal Rewvenue, CTH
Case No. 1426 dated November 14, 1966 and fsian Bank
Corporation VG, Commissioner oft Internal Revenue, CTh

Case No. 4720 dated January 30, 1996, tor the following

1) In the Manila Jockey Club, Inc. case,
the Club was authorized to operate horse races
in which betting was made through the sale of

tickets to the public. The total amount of
bets called "“wager fund" were distributed
pursuant to Executive Order No. 320 and

Republic #fct No. 309, as ftollows:

87%% as dividends to holders ot winning
tickebts

12%% as "commissions” ot the Manila Jockey
Club, of which %% was assigned to the
Board on Races and 5% was distributed

as prizes tor owners of winning
horses and authorized bonus tfor
jockeys.

ficcording to the above-mentioned distribution of the
"wager  tund", the then Collector of Internal Revenue
assessed the Club on the whole amount of its "commission"

ot  L12h%. But since the Club had already paid the
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amusement tax based on its 7% share of the "commission',
the amount assessable pertains only to the 5%% fTor the
period Trom Nowvember 1946 to October 1950, On  wvarious
instances, the Club protested the propozsed assessments
and was sustained by the opinions of the Secretary of
Justice rendered on three different ocvcasions (Opinion
No. 345, series ol 1941; Opanion No. 249, series ot 1952
and Opinion No. 340, series ot 1955).

Notwithstanding the opinions of the Secretary of
Justice to the eftfect that the amount corresponding to
the 5%% was held only by the Club in trust for the owners
of winning horses and authorized bonuses of jockeys, the
then Collector of Internal Rewvenue demanded payment of
amusement taxes Tor the period Nowvember 1946 to October

1850. Said demand letter was timely appealed to the
Court ot fAppeals Wwherein a unanimous  judgment WAas
obtained reversing the Collector's stand on the matter.
In the High Court, the position of the Secretary of
Justice was sustained thereby upholding the Court of Tax
Appeals’ decision.

Accordingly, gross receipts of the proprietor ot the
amusement placve should not include any money Wwhich,

although delivered to the amusement place was "especially

earmarked" by law or legal rule or regulations for some

persons other than the proprietor. Undeniably, they are
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money received by the racing c¢lub but they are moneys
garmarked by law or regulations for winning horse owners
and jockeys and never fTor a minute become the property of
the race track. The same is true in the case of the %%
Wwhich the law directs the club to deliwver to the Board on
Races. 'he High Court therefore agrees with the stand of
the Court of Tax #fppeals that such tunds representing 5%%
ot the 12%% "commissions'" of the race track do not form
part of the gross receipts, hence not subject tTo the
amusement tax of 20%.

The above-mentioned decision of the High Court was
also applied 1In tThe case ot Viscavan Cebu Terminal Co.,
Inc. vs. Commissioner of Internal Revenue, 13 SCRA 357,
Nos. L-19530 and L-19444, February 27, 1965, The legal
issue involwved in this case is the interpretation of the
management contract entered intoe by and between the
Bureau of Customs and Visayan Cebu Terminal Co., Inc.
Wwhereby the latter as contractor was appointed the sole
manager ot the fArrastre Service at the Port of Cebu City.
In the said Management Contract, it was fTurther agreed
and understood that in consideration of the rights and
privileges granted the Contractor tor the management of
the Arrastre Serwvice, the Bureauw of Customs shall receive
twenty eight (28% percent of the total monthly gross

income derived ftrom whatever source in connection Wwith
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the operations ot the Arrastre Service, payable within
ten (10) days of fhe succeeding month. The main legal
issue involwved in this case is wWhether or not the qgross
receipts corresponding to the 28% of the total gross
income ot the Serviece Contractor delivered to the Bureau
ot Customs within ten (1u0) days ot the tollowing month
should form part ot the gross receipts subject Lo 3%
contractor's tax under Section 191 of the Tax Code. The
Court of Tax Appeals ruled in tavor ot the petitioner,
holding the wview that the said 28% payment by the
Ahrrastre Contractor based on its monthly gross income

should not form part of the gross receipts subject to 3%

contractors tax and that paragraph 23 ol the saild
Management Contract can legally be construed as a
"regulation". fs the learned trial court has aptly

observed: "x x x the government could not have intended
to consider as ¢gross receiplts the 28% that went to one of
its institutions, the Bureau of Customs, and thereby
collect percentage tax on it from petitioner. To hold
petitioner liable for the payment of percentage tax is
unquestionably unjust and not contemplated by Section 191
ot the Tax Code."

#ll the abowve-mentioned decisions of the High Court
made specific reterence to dgross receiplbs which are

especially "earmarked by law or legal rule or regulation”
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as  not forming part ot the tawable gross receipts  for

purposes ot the gross receipts Tax under the Tax C(Code,
For this purpose, it is pertinent to define the word
"earmark" as a mark put upon a thing to distinguish it
from another. Originally and literally, a mark upon the
ear, a mode of marking sheep and other animals. Property
is said to be earmarked when it can be identified or

nguished Trom other property of the same nature. To
set apart from others (Black's Law Dictionary, ©th

Edition, p. 508). In the case of the Manila Jockey Club,

L3

Inc. Executive Order No. 20 and Republic Act No. 309
made the speciftic "earmarking for distribution ot the
total wager tund to ditterent persons other than the
proprietor. The same is true in the case of Visayan Cebu
Terminal Co., Inc. where the specific earmarking of the
28% of the total monthly gross income to be delivered to
the Bureau ot Customs by the Contracbtor was provided in
paragraph 23 of the Management Contract. Such specific
earmarking of the twenty (20%) percent final incoume tax
as not includible in the gross recelpts for purposes of
the gross receipts tax was not provided by any law or
legal rule or regulations, hence the non-applicability of
the above-cited High Court decisionse to the Asian Bank

Corporation case. This legal obserwvation is also in

point in Lhe case of Compania Maritima case where The
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nen—-inclusion of the 10% reserve Trom the total cash
collection to awvoid claim for retund on treight and
paszsengers tickets not taken is not provided by any law
or legal rule or regulations.

In the Asian Bank Corporation case, petitioner bank
alleges that subjecting the gross receipts to the 20%
final withholding income tax and later to the 5% gross
receipts tax 1is not only oppressive and obnoxious but
even a contiscatory form ot double taxation. Double
taxation has been defined "as the taxing of the same 1item
or plece ot property twice to the same person, or taxing
it as the property of one person and again as the

property ot another, but this does not include the

imposition of different taxes concurrently on the same

property or income (e.g. federal and state income taxes),
nor the tawxation of the same piece of property to
different persons when they hold difterent interests in
it or when 1t represents dittTerent values in their hands,

as Wwhen both the mortgagor and mortgagee of property are

&

taxed in respect to their interests in it, or when a bawx
is laid upon the profits of the corporation and also upon
the dividends paid to its stockholders” (Black's Law
Dictionary, 6th Edition, p. 491). This acceptable fTorm

ot double taxation is reflected in BIR Ruling No. 223

A

dated Nowvember 2, 1989, thus:



DISSENTING OPINION -
C.T.A. CASE NO. 5522

"The 5% gross receipts tax under Section
120 of the Tax Code ie collectible on all
tinance companies doing business in Lhe
Fhilippines from interests, discounts, and all
other iltems treated as gross income under the

Tax Code. Afccordingly, your income derived
from investing the excess funds in short-term
market placements through commercial banks
constitutes income Hence, subject to the 5%
gross receipts tax under said Section. The
fact that it has been subjected to the 20%
final withholding income tax under Section

S0(a) is immaterial. Residesn, the withholding

tax is imposed under Title II of the Tax Code

while the finance tax is provided wunder Title V

thereot." (BIR Ruling No. 223, Nowvember 2,

1989)

For as long as the basis fTor the claim for retund or
tax credit certificate is based on the non-inclusion of
the amount representing the Tinal withholding income tax

under Section 50(a) as part of the gross income subject

Lo dgross receipts tax, this dissenting opinion will

stand. The fact that petitioner-claimant is able to
establish by competent documentary and testimonial
evidence is of no moment. For purposes ot the amusement

tax under Section 260 of the Tax Code, the term 'gross
receipts' embraces 'all the receipts’' of the proprietor,

le

5

see, or operator of the amusement place. The words
tall the receipts' reter Lo the total amount of cash
received which becomes part of the Tunds of the taxpayer
and does not include any money which has been specially

earmarked by any law or legal rule or regulation for some
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other person other than the proprietor, lessee or
operator of the amusement place. Receipts means actually
received (Philippine Long Distance Telephone Co. VS
Collector of Internal Revenue, h.R. No. L-3222, January
21, 1952) tor itself and not for others, tor otherwise

they would not be receiptse (Manila Jockey Club, Inc. wve.
Collector of Internal Rewvenue, CThA Case No. 205, April
15, 1968; Jai Alai Corporation of the Philippines wvs.
Araneta, CTA Case No. 108, July 31, 1956 (Annotated, NIRC

by Commissioner Jose Araflas, 1988 Edition, p. 687).

IN VIEW OF ALL THE FOREGOING, I hereby register my
dissent to the majority opinion and wote tor the denial

of the entire claim for refund tor lack ot legal bases.

fesociate



