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Petitioner argues that respondent’s request for reinvestigation and the
granting of the same by petitioner effectively suspended the running of the
prescriptive period to cc ect.

Although this argument is being raised by petitioner for the first time
before the Court En Banc, 1 find it necessary to address the same to achieve
an orderly disposition of the present case.’

The right of the Bureau of Internal Revenue (BIR) to collect under
Section 223 of the National Internal Revenue Code (NIRC) of 1997, as
amended, is premised on the existence of a valid Final Assessment Notice
(FAN). In Bank of the Phil pine Islands vs. Commissioner of Internal
Revenue,’ the Supreme ‘ourt clarified:

“When the BIR validly issues f= ~ccacoman ¢ xwithin aithop
the three-year or ten-year period, whichever 1s appropriate, then the
BIR has another three years [now five years] after the assessment
within which to co :ct the national internal revenue tax due thereon by
distraint, levy, and/or court proceeding.” (Emphases added)

As emphasized in the assailed Decision as well as in the ponencia of
Associate Justice Casanova, no FAN was validly served on respondent on
the last day of the three-year period to assess, which was on January 15,
2007. In the absence of a valid FAN, there is no basis for the BIR to collect
deficiency expanded withholding tax against petitioner for the taxable year
2003. In fine, the issue on the suspension of the BIR’s right to collect is
irrelevant.

In view of the foregoing, I VOTE to DENY the present Petition for
Review.

ROMAN G. DEYs__C \ARIO
Presiding Justice

* See Rule 14, Section 1(last paragraph) of the Revised Rules of the Court of Tax
Appeals which states: “In deciding the case, the Court may not limit itself to the issues
stipulated by the parties but may also rule upon related issues necessary to achieve an

order disposition of the case.”
* G.R. No. 139736, October 17, 2005.



