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PHILIPPINE TOBACCCU FLUE CURING ﬁ

AMD REDRYING CORPURATION, DW'
Petitioner, -
" Celohe
- versus - o CASE NO. oh2
COMMISSIONFR OF INTERHAL REVENUE,
lespondent,

DECISION

This 1s an appeal from the decision of the
resvondent holding the petitioner liable for the
| payment of the sum of #2,507,693,17, representing
the advance sales tax on 9,997,772 pounds of Vir-
ginia leaf tobaceco allegedly imported by petitioner
from the United States, Contending that it was not
the imperter of said leaf tobmceo but the cigarette
mamefecturers to whom thl nrnlpund:tn; billn of
lading were indorsed and who actually uithdrn the
same from the customhouse, petitioner sought a re=-.
consideration of said mnn, The r equest for
reconsideration having been denied, petitioner has
appesled to this Gourt.' ‘ :

The records show that on August 13, 1957, the
pﬁdimt of petitioner corporation, Harry 3, Stome-
h_l.ur aprlied for & barter permit to export 1lb
million pounds of loecally produced leaf tobaceco
and to import 10 million pounds of high grade, flue-
cured Virginia tobaceo, The pertinent portions of
saild applieation are as follows:

. This corporation, in ll. effort to deve-

lop an export market, has been able to evince
.some intereat in the foreign market for our
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sun-dried B und sun-dried C grades of
tobacco as purchased by yourselves. e
would, however, have to werk out a barter
arrangement o low grade tobacoos agzainst
high grade tobaceos.

Sinece the ACCFA owns & substantial
amount of these sun-dried grades of teobacco,
we herewith suggest that you sell to this
ecorporation approximetely 14 millien pourds
of the two above-mentioned grades on cone-
dition that you secure for us a barter
perait to import a tely 10 million
pounds of high grude, flue-cured Virginia
tobaceos, (Page 187, CTA records.)

The application was fasvorably indorsed to the
President of the "huilippines by the ACCFA (et In~
dorsement, Jamuary 2, 1998), The recommendation
expressly statea that s barter permit be $ssued
to petitioner te export 1% million pounds of locsl-
1y grown leaf tobaceo and te import 10 million pounds
of better quality foreign 'Hu_:l.nh and/or furley
leaf tobacco. (Page 217, CTA records,)

The Office of the President, by 2nd Indorsement
of Junuery 13, 1958, approved the application of
petitioner for s barter permit, sihisct to ths eon-
ditions eumbodied in the lst iodorssment of the
ACCEA of Japuary 2, 19%58. The pertinent portion of
said indorsement of the Uffice of the Fresident reads:

or comeres et sty udaa e STV

information that the Fresident has approved,

subject to the conditions embodied in the

1st indorsement hereon, the importatien of

10 =4 pounds of foreign Virginias type
gn{h:om to hrnllmtg and ihtr:hh-l

ppine Tobaceo Curing

: Corporation li'!"ﬂﬁf-‘g.ln accordunce
with & schedule of equitable allocation fur-
nished by the Agricultural Credit and Coopera-
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tive inancing Administration (ACCEA).
(Page 189, CIA records.)

Conformably to the order of the President,
the Vepartuent of Commeree and Industry, through
its lo-boller Import Office, issued Fermit No.
BT-1380 (SPLCIAL) on Jsonvary 21, 1958, the pertie
nent provisicns of which are as rﬁllnunc

Thias PFERMIT 1s hereby granted to
FAIL. TOBACCU PLUE-CURING & RELRYING CCRa
PORATION with business sddress at 332 A,
Bonifacio, balintawak, (uezon City, to
EXVPCRT , o o &and 1MPGRT s o » into the
Philippines the commodities listed here-
with a total value of FUUR MILLICN NIRE
HUNDRED THOUSAND DOLLARS ($h,900,000,00)
for export; and FOUR HILLION Hllﬁ HUNDELD
THOUSAND DULLARS (§4,900,000,00) for ime
ports, ir accordance with Seetion 1 (4)
of Republie Act I‘l-lﬂ-

The barter transsction will be effected
on & commodlty-to-gommodity basis,

All expoprt documents must be presented
to this Uffice prior to the shipment of
any exportation, end rt documents prior
to the issuance cof a Felease Certificate
for the imports, znd in both cases this
Office must be nished coples of sald
dosuments,

_ This PERMIT, without a Helease Certi-
ficate 1ssued by this Uffice, 1z not by
itsell a clearance to expert nor an author-
1t§1fu; the release of imported goo’'s upon
BEXTiVEL,

“his PERMIT ghall be velld only until
Jamaary 21, 1960 unless otherwise revoksd
by this Offiece. ‘

This FEIIT ecannot be tranaferred, assigned,
or nagotiated,

Pursuant to the said barter permit, 9,997,772
pounds of Y4rginia and/or “urley leaf tobaceo were
imported intc the Philippines, All the shipuent!
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were consigned to petitioner but the corresponding
bills of lading were indorsed to various cigarette
manufacturers: who effected the withdrawsl of the

leaf tobacco from the custcmhouse. It is for this

resson thut petitioner contends that it is not the
importer of said lszaf tobaecoo tnt the cligarette
manufacturers, and therefore not subject to the
advence sales tax assessed =gainst it by respondent,

The sole issue to be declided is whether or net /
petitioner is the importer of ssid leaf tobacco.
If 4t 1s the importer, i* is liable for the tax,
Un the other hand, 1 the clgzar tte manmufacturers
are the importers, the leaf tobaceo in guestion is
not gnbject to the sndvance sales tax in view of the
" exemption provision of Section 183(B) of the liatienal
Internal ileverme Code,

degtion 183(B) of the Revenue Code imposes anm
advence gsales tex on goods, wares or merchandise
emmersted in Sections 184-186, at the rates of tax
preseribed therein, when imported intc the Philipe
pines, such tax being payable by the importgr. llow-
ever, articles to be used by the jmporter himself
in the mamfecture or preparation of articles sub=-
ject to specific tax sre exsmpt from the advance

sales tax, If the cigarette manufacturers are the

importers of the tobaceo leaf in question, as
elleged by petitionmer, the same would not be sube-
jeet to the advance sales tax becauss 1t was used
in the mammfaeture of ¢igarettes subjeet te the

g
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speeific tax under §g¢tion 137 of the Revenue Code.
For purposes of the internal reverme taxes on

1lportad\nrticlcl, who 4s an importer? “The long

standing practice i~ the Fureau of Internal Revenue

econsiders the owner of the goods at the time of the

last set of importation, withdrawal of the goods

- from the customhouse, as the imperter.

Articles are deemed imported into the
Philippines after they have been legally
withdrawn from the custom's custody.
owner of the goeds at the time of the with-
drawval is deemed the importer thereof and
the sale effected by him i3 an original
sale subject to the merchant's sales tax,
(BIR Ruling, Jamuary 2, 1940,) Any tran-
saction made before the merchandise is re-
zoved from the custom's custody cannot de
considered a taxable trensaction under the
Mational Internzl Revenue Code, The said
merchandise before removel from the custom's
custody, is not yet merged with merchandise
in the general commerce of the country.
(BIR Ruling, March 18, 1940,) (Alejendre
gg; %-w on }l:ltion, 1961 Ldition, ppe 311-

L]

This rule is in aceord with Cnstoms Law, Section
1204 of the Tariff and Customs Code provides that
the importer shall bYe personally liable for the

duties, taxes, fees and other charges due on ime
ported goods. The importer, under Seetion 1203, is
thn.pcr:qn to whom the goods are consigned, or the
holder of thcthall of lading aulyAiuﬂnraad by the

. congignee therein named. (See alsc See. 1301.) This
prineiple has eslso been sustained in ¢ mumber of
decisions of the Supreme Court (Go Cheng Tee v.
Meer, 27 Phil, 183 Saura Import & Export v. Neer,

Ge Re lo, L=2926, Feb, 26, 1951y PMF Havigation v.
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Meer, . f. fo. L=W621, March 24, 19533 A. Serisno
y Cia. v. Collector, 51 U.G. 4751) the latest of
whicn $a Tan Tieng Fic v, Commissioncr, C. H. lo, =
15778, April 23, 1962,

The gziggig}t that lhe owner of imported :oods

at the time of the wvi from the
customhonse 13 the importer is a sound one. “ut the

principle applies only te transactions entered inte

in good faith in the ordinary course of lusiness.
Were the transacticns involved in this case entered
into in good faith in the ordinury course of business?
Petitioner applied for » perzit to export loesle
ly grow= lesf tobaoeo and te import Virpinds leaf
tobaeeco from abrond, ITts application was approved,
The barter permit igsued to 1t provided that it
ghall he the sxporter of local tebaceo and it shall
be the importer of the Virginia leaf tobscec to be
seoured sbrocd under the barter license. The prie
vilege tc import under the license or permit naturale
ly corries with it the cbligation to pay the eorres-
ponding duties, taxcs end other charges ineident to
importation., We think that the oblig:zticr of peti-
tioner to be the ilmporter of the leuf tobaeco to be

secured from abroad wis one of the principal under-
takings of pétitinntr imposed by the Gur-rnnaﬁt and
embodied in the barter permit in view of the subs-
tantial reverme to be derived by the Covernment
from the importation by petitioner, aso tha® it wvas
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expressly provided that said permit gannot be Lraps~

Larred,saslgned, or negotlated. Upon arrival of

the Virginia leaf tobaeco, the bills of lading

covering the shipmcnts were indorsed by petitioner,

as consignee, to various manufacturers of cigarettes

/ho effested the withdrawal of the tobaceo from the

customhouse., 7To recognise the velidity of the in-

dorsement of the bills of lading in such case would

~ be to make the indorsees the importers of the tobacee.
.Thc rights granted teo an& the obligaticns imposed

upon pitltion&r as 1;pnrter undnf the barter permit
would thereby be transferred to the *ndorsees of
the bills of lading, sdmittedly a violﬁﬁian'nr the
terms of the barter permit, .It 1:‘eontgnd¢d that
what 1s prohibited is the transfer, assignment or
negotiation of the barter permit, and the indorse-
ment of the bills of lading in question does not
constitute a transfer, assignment or negotiatiom
of the bnrtcf permit, Ve think that the assignment
by petitioner of i rights and obligations as im-
porter by indorsement of the bills of lading 1s in
effect ;l assignment of the barter permit. what
cannot be done directly, cannot be permitted by
1ndifn¢tion.

As the indorsement of the bills of leding

covering the leaf tobaceo in question conmnsigned

to petitioner was a violation of the terms of the
barter permit, and, therefore, not done in good

" faith, the %u;moﬁt may rightly disregard the
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transaction and consider said tobaceo leaf as
having been imported by petitioner. Hedng lthe
importer, petiticner is lisble for the sdvsnce
ssles tax on sald importetion, pursusnt to Seetion
183(B) of the Revanue Code,

Pinding no error in the ﬂlﬂiliﬂn‘lppuillﬂ from,
the same is hereby affirmed, with costs sgainst
petitioner,

80 CRDERED.

Manila, December 28, 1963,

Mo
Associste Judge

Fregiding Judge ¥.riano ‘zble 414 not take part.
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