QEPUBLIC OF THE PHILIPPINE?
COURT OF TAX APPEALR
QUEZOR CITY

PACITA SORIANO, INC.,
Petitioner,

- versus - C.T.A. CASE NO. 3917

THE COMMISSIONER OF INTERNAL
REVENUE,
Respondent.

DECISTION

Petition to review and set aside the decision dated
January 9, 1985 of respondent Commissioner of Internal
Revenue denying the protest of petitioner Pacita Soriano,
Inc., and requiring 4t to pay the amountsof B540,416.91 and
2102,470.04, asﬁﬁg:::'s gift tax and’ggfisurtax for
improper accumulation of profit for fiscal year ended

June 30, 1975, computed as follows:

1. GA-4522-75/80:

Fair market value of real
properties sold .seiswneese. B3,382,618.30

Less: Consideration of the
Sale e & @ ® ¢ 9 ¢ 8 S 0 0 8 e " PO Pt SO 2,000,000-00

Insufficient consideration
subject to donor's tax .... B1,382,619.30

Donor's tax due ¢e.vveecees.s B 323,602.94

25% Ad valorem penalty ...... 80,900.74
14% annual interest from
7-25~75 tO0 7-25-78 .+.:iveee. 135,913.23

TOTAL AMOUNT DUE AND

COLLECTIBLE .uaceseseses B 540,416.91

VVVVVVVVVVVVV
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2. F/Y Year June 30, 1975:

Surplus unreasonably
accumulated .eevseceenaae.. B 288,646.17

25% SUYLAX eveveescoacoonssssnse 72,162.00
114% annual int. from

10-16~75 to 10-16-78 ...... 30,3C2.0C4

TOTAL AMGCUNT DUL AND
COLLECTIBLE .oveiuesso.. 2 102,470.01
VVVVVVVVVVVVV

Petitioner 1s a corporaricn organized and existing
under the lawe £ the Philippines with principal place
of business at La Castellana,; Negros Occidental, (par. 1,
petition for review; admitted, par. 1, answer.)

The records of the case show that:

l. Cn June 25, 1975, petitionei sold to Rcherto J.

-

Cuenca parcels of land, buildings, improvemants, equip-

Ll

)

ment and sug

~
[

C

i girota rights for B2,000,000.00. ({Exh. 10,
pp. 41-44, TIR records.)

Z. This sale is reflected in petitioner's corpo-
rate annual income tax return for fiscal year endad
June 30, 1975 with a net gain of B294,124.70. (Bxhs, 14,
l4-a, pp. 45-53, BIR reccords.)

3. The details of ths sale

v

i

s are as follows: (Exh.
l4-a, p, 47, EIR records.)

S5ale of Land, improvements &
cquipment BZ,000,0u8.00

Book Value of Dguip.ent:

Tractors 2135,123.14
Toocls & implements 56,355.50
Trucks 41,732.5%0
Irrigaticn eguipment 39,680.26

o
an
n

P
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I
Portable rails 2,571.02
Miscellaneous
equipment 10,125.60 285,588.02
Cost of Land & Improvements:
Cost of land R397,096.00
Inprovements 886,101.71
Quota Rights 10,089.57 1,295,2387.28
Other Expenses:
Commissicn paid 100,000.00
Legal Fees _25,000.00 125,000.00
2ot of Sale B1,705,875.30
Gain on Sale B_.294,124.70
4, As chown in the profit and loss statement of peti
tioner fcor the crop year 1874-1975 ending June 37, L1975,
attached to the corporate ra2turn for the same taxable
vear, petitioner realized a net profit of 8#336¢,035.30,
details of which are as follows: (po. 48-49, BIR records.)
PACITA SOERIANO, INC.
La Castallana, tHeg. Ccc.
FROFIT & LOSS STATEMENT
'or the Crop Yesr 1974-75 Endino June 34, 1975
I NCOMLE
Sales of Sugar & Molasces B3,255,1L75.196
Dividcat Inccme 11¢,914.67
EXPENSLELS:
Plowing P 33,560.19
Leveling & havrowing 14,722.53
Cane polnts 130,847.44
Planting 140,133.47 3
Aulmu} cultivation 45,585.53
Hand cuvltivaticn 219,731.80
Ll-.nage & irrigatiocon 91,671.93
Pest contrcl 42,450,225

~:1

5 |
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Fertilizers & fertilizing
Milling expenses

Fuel & oil

Maintenance farm cquipment
Maintenance farm houses
Maintenance roads
Salaries & wages

Bonus & amelioration
Qffice expenses

Traveling expenses
General expenszes

Guards & tenders

Medical expenses

585 premiums

811,025.54
246,860.97
241,050.80
229,383.23
63,464.66
10,959.81
248,676.51
148,077.40
28,130.01
7,770.93
85,627.15
32,925.60
12,928.79

33,668.00
241,254.40
20,630.66

Intzrest expenses
Taxes & “icenses

Donatiosys & charity 2,409.00
Depreciation 20,265.47 3,204,414.23
Met Profit on Farm Operatio B 152,675.60
1.dd: Gain on sale of property 294,124.70
B 456,800.30
Less: Provision for Income Tax 120,765.00
NET INCCME TO SURPLUS B__336,035.30

5, As

reported in the memorandcum reporit dated April

[y

3%

9, 1977 of the revenue exaniners who investigated peti-

ticner, no pertion of the net profit of B336,035.30 was

distributed to its stogkholders. (axh. 2, pp.

BIR records.)

~ Ty i
O . 20N

on

@)

£ the books and

[N

[

investigat other account-

ing reccrds of petitioner for internal revenue tax pur-

poses for fiscal year ended June 30, 1975, respondent

issued to petitioner, on

.
e

report, deficiency income tax as

in the amount ¢

of B19,2/5.00 for said taxable year.

C-2, np. 14 «

15, CTA records; p. 2, BIR records.) It
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W

ppears that the deficlency inceme tax of B19,275.00
was paid by pctitioner on Cctober 15, 1975 as per
Cfficial Receipt No. 4032805-F dated October 15, 1975.
{(». 3, CTA records.)

7. The records of the case reveal further that
through the verification of the copy of the absoclute
deed of sale of petiticner to Roberto J. Cuenca which
is on file in the Office of :h:: Register of Deeds and
the tax declaiations of the properties scold which were
obtalned from the Assegsor's Office, and cn the basis
of the figures in the financial statements attached to
the income tax return of petitioner the original ¢ .4

<

duplicate copies of which are on file in the Bureau of

[#5}

Internal Reven

Y

—
h-

, respondent's examiners found that the
properties sold for 82,000,000.00 had an actual value

of B3,382,619.20, of which the difference of ¥1,382,619.30
was considered a gift; and discovering that pecitioner

had an earned surplus for the fiscel year ended June 320,
1975 which was not distributed to its stockholders, the
revenue examiners recommended the assossment of poti
tioner of su-t:z: for improper accumulation of curplus
under Secticon 2% of the Revenue Code. {Exh., B, pp. 9-11,
CTA records; Lxh. 2, pp. 53-60, BIR records.)

'

8. Congequently, on Sceptember 10, 1980, respondent

7 L

assessed petitioner the amount of R102,470.04 as 25%

surtax ror unrcasonable accumulation of surplus

1567
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year ended June 30, 1975 and the sum of B540,416.91 as
donor's tax on the difference between the actual value
of the properties of 83,382,619.30 and the selling price

of #2,000,000.00. Exh. 7, p. 109, BIR records; Exh. 6;

9. Doth assessments were protested by petitionor
in its letter dated December 9, 1980, which protest was
denied by respondent in his e’ ter ol Januvary 9, 1985.
(Exh. &, pp. 113-114, BIR recordas; Exh. 9, pp. 146-143,
BIR reccrds; Exh. B, pp. 9-11, CTA rocords.)

Hence, the instant appeal.

nvelve . on

o

2As posed by the parties, the issues

case are:

s
=
o
0]

a. Wihcther the assessments for donor's tax and
5% ourtax for unreasonable accumulation of

surplus in the amounts of BS54

]
-~
e
[
o
L
[
o
3
Oy

23102,470.04, respectively

i

- 1 - 7 ~ S g o
. Are Legal andg Jus-

b. Whethesr the above tax liabilities ware anscozed

Petitionvr contends that it had already been inves-

tigated [or all internel revenuz tax purposes for the

fiscal yess 2nded June 30, 1975 under Letter of Authorit
No, 626073 RR dated July 25, 1975, and as a recult of

which was made to pay the amount of B19,275.00 as defi-

ciency income tax for said meriod. Since the
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in question were an offshoot of a szcond investigation,
it would be in viclation of the then in force Section
337 of the Tax Cocde.
We find no merit in petitioner's cause.
Section 337 requires that books of accounts and
other accounting records must be preserveda for at least
five vears from the date of the last entry, and are

subject ¢ examinaticn and [ Hs.cchtion at any time by

internal revenue officers. However, examination and

[N

n

162]

pecticn may be made only once in a taxable year

T

o

during the five-year period they are reguired to be pre-
served, cxcept in cases of fraud, irregularity <. aistake,
or unless the taxpayer requests otherwicze.
It is not disputed that on June 25, 1975, petitioner
sold to a certain Roberto J. Cuenca its real properties
(parcels ol land), together with eguipment, improvewents
and cguota rights for a ceonsideration of B2,000,000.00.
Verification made by revenue cxamicers of respondent

disclosed that the market value per latest tax decla-

rations of the real provesrties alone amounted to
B2,168,840.0) sad the improvements, cauipment and guocta
rights havae a net book value of 81,183,770.30, or = total

ralue orf B:

iaJ

,282,619.30. Thore is ther

(7

cfore a difference
of B1,382,519.30 which is undeoubtedly subject to donoris

tax pursuant to Section 122 of the thon in force National

Internal Revenuco Code which considers transfers of property

1538
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L
o
[
~1

for less than &an adeguate and full consideration in
money or mcney's vorth as partly a gift to the extent
of the diffzrence hetween the fairyr markeat value of

the property transferred and the actual cong

paid. The merit of regpondent's assessment of
tioner's liability for doncor's gift tax is thus clear
cn the basis of the records and the lew applicable.

As stated abowe, the duno.'s ¢gift tax liability
was ascertained through verification of the copy of the
abzolute deed of sale which 1s on file with the Office
of the Regicter of Deeds and the Tax Declarations which
were cobtained from the Agsesscor's Office. The .. ticnal

ssessed

6]

o

tax on improper accumulation of surplus was

aszd on the figures appearing in the fin

4]

ncial state-—

ments attached to petiticner's incom

w

tax return the

originzl and duplicate copies of which are con file in

{

tne Bureaun of Internal Revenue. (BExh. B, pp. 9-11,

CTh reccords.) The subseguent investigation by respondent

)

which led to the issuance of the asgessments of 25% surtax
for unreascnable accuwmclztion of prefit and denor's tax

purcuant to Sictieon 122 of thoe Revenue Code avplicable

-
wl

oes nct therefore contravens the provision of Section

deed of sale on file with the office of the rcgister of
deeds and the fax declarations which were cobhtained from

the assescor's office, and analyzing the figures in the

160
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financial statements of the income tax return on file
with the Buieau of Internal Revenue, cannct by any
stretch of the imagination be considered as an exam-
ination and inspection of the books cf accounts and
other accounting rocords of taxpayvers which are kept in
their place of business or residence.

Further, Secticn 7 of the then in force Naticonal
Internal Roevenus Colz specif crily empowers the Commia-

ent-

v

sioner of Interaal Revenue, or his authorizead repre:

s
ra

atives, to obtain information from government off

ce

6]

or agencies for the purpose of determining the tax
ligbhility of any pcizon or for discovery of pote. t.al
taxpayers. As corractly noted by respondent, what had
been examined and terminated in the first investigation
was only the reqular corperate inceome tax, and that no

mention whatsoever was mna

(o1
o

of the donor's gift tax and

ddizional tax on improper accumulation of surplus.

W

~

1]
3

As to petitioner's allegation that 1t was never

informed of the examiners' findings except when the

B P P < PN e . 1 M - 3 . LR . -
acgecsments were ilssued, the Asgistant Reqgieonal Director,

Revenue Regint 5B, Bacolod City, as well as the Acting
Chief, direct taxes division, National Office, had writt-n
letters dated Meay 6, 1977 and October 26, 1979, raspnecih-

ively, informing petitioner of the findings of the examiners

[SEApeH

&

and inviting its representative to informal confercnce

ca the dates stated therein, to enable it to present its

161
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- 10 -

side of the caszsc, but petitioner failed to do so.
(Exh. B, pp. 9-11, CTA records; Exh. 9, pp. 146-14%,
BRIk reccords.) As rightly stated by respondert, that
would have given petitioner the opportunity to go over
the findings of the examiners, present its objections
therete, and submit whatever documentary evidence it
may have in its favor. There 1is th=arefore no basis in
the alicgatiorn »{ petitione: *rl.t it was never notifiead
of the reinvestigation conducted in this case, and thus
deprived of its right to dispute the findings of the
revenue examiners.
, Section 25 (a) of the National Internal Rovewnuc Code
L
imposes an additicnal tax upon a corporat..n Zoimed cr

o

availed ol for the purpose of preventing the impositvion

o

of the tax upon its sharehoclders or the shareholders of

e
)]

1

any other corperation through the madium permitting its

gains and prefits to accumulate instead of being divided
or distributed. And Section 25(c) provides that the fact

(a5

RPN
[

thiat carnings or profits of a cornoration are permittie

e
@]
o
e
jo
=
o
"__l
[
T
B
&
[
Q
o
{‘\
cE
P
')

reasonable nceds of

the puginess
2hhall be det 1 ainative of the purpose to avoeid the tax on
shareholders unless the corporaticn shall prove Lo the
contrary by a clear preponderance of the evidence.

The Tourt therefeore recognizes that while respondont's

o
[©

ctermination is presuinptively correct and casts upon

petitioner the

]

1 Of

hurd

o

1
<

Fh

s
=
-
1
[§9]
0

in opposition
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thereto, cnce such evidence is presented, the guestion
thus is whether under all the evidence, petitioner has
sustainzd by clear prepconderance of evidence the burden
which the statute places upon it to cvercome the pre-
sumption that it was avalled of for the prohibited pur-
pose. Such presumption arises by virtue of a finding
that petitioner accumulated profits beyond the reasonable
needs oi itg husineos. (P.y. sanufacturing, Inc. vs.
The Commissioner of Internal Revenue, CTA Casce No
Decemnper 27, 1985.)

Respondent poivted out that by petiticner's own
admigsion, it realized a net profit of 2336,035..¢
y705.00) for fiscal

vear cuded June 30, 1975, Contrasry to the mandzte o

[
Fh

the law, petitionexr did not distribute the profit or

surplus of 8#3356,035.30 te its members or shareholdors

H

0,

Accordingly, pursuant to Sectier 25 of tihe National

Internal Revenue Code, respondent ass

{ﬁ
()
0
[63]
)
o
I-r'j
m
o+
-
.
H
3
2
-

surtax Lor improper accunulation of prefits. While

¥
o
o
<
=
6
14
r
1)
o
oy
f
[al}
[0p]
[£3)
I l)

sment on the grounrd that

i o board of Jdirectors' resolution dated

<AL LIN VLD

»¥pansion of the business, no evidence was presented

showing the nccessity of the improvement. (p. &1, CTA

-

recorao

.
DI i

48]
[
=
(‘ 3y
o
ct
[0
™
~
[
n
"“1

fact, petitioner did not

1623
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submit or present before this Cou

o

t proofs of specific,

definite and fecasible plans for the accumulation in the

taxable year in gquestion.

In Manila Wine Merchants, Inc. vs. Commissicner of

Internal Revenue, L-26145, February 20, 1834, 127 SCRA
4383, the Supreme Court has already established the rule
that:

7o derermine the “oowosonable needs" of

11 2 .3 in order to justify an accumulation
of carnings, the Courts of the United States
have invented the so-called "Immediacy Test”
Tich construed the words "ressonable needs of
the business" to mean the immpediate needs of
the business, and it was generally held that

-

.

if the corporation did nct prove an immediat2
need for the accumulation of the earnings aid
profits, the accumulation was not for the
r le needs of the business, and the
penalty tax would apply.

- 1.
CaAlITnau

Such plians as the corporation has for use of accu-
mulated earnings must be in existence at the close of

the year in which the accumulation is made. 1In cirder

¥

to determine whother profits were accumulated for the

reasonable needs of the business or toe aveld the surtax

upcn the sharcholderg, the controlling intention of the

-

axpayer is thet which is manifeste of the

)
o,
o)
t
—
0]
o
[
o

[5)]

accumualation, not subscguent.y declared intentions which
are merely ble products of afterthought. (Basilan Estates,
inc. vs. Comnissioner of Internal Reveanusz, 21 SCRA 17,

citing Jacob HMertens, Jr., The Law of Federal Incone

Taxation, vVol. 7, Cumuletive Supplemenc, p. 213.) s
rightly cited by respondent, the mere intentica ox

164
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consideraticn of improvements, even though reserves

set

o

L"

side, will not justify an accumulation wherc

improvements have not bkeen made and do not appear

ed.

r.—

regquir

Considering petiticner's failure to sustain

burden which the law applicable places upon it to

overcome by clear prependerance of evidence, the

y

1

mination of resasondent that =2 tioner was availl

.

5

1

are

Tne

ct

o

che

[

be

for the prohibited purpose in the fiscal year in questlon,

rust be sustained. ///

On the issue of prescripticn, Section 331 of the

Matiocnal Internal RBevenue Code then in force pre.iues

that where o return was filed, which 15 not fraudu

the tax may be asseszad within five years from

AIL,

the date

the return was due oy was filed., A return filed before

be congidered as filed on such last

L

the last day fixed by law for the filing thercof

shall

ay. For purposes

cf the prescriptive periods established by Sactions 331
and 332 of the applicable Tax Co an assessment 1s
deemed nade when the notice is released, mailled or sent

Failure of the taxpayer 1o receive the assess

the prescriptive period will not affect the validi

ef the assessment 1f it was meilled and releaced

0
o
l—_\
T
M
=
}—l -
C )
—
¥
0
[zl
I_.l

an

=

states vs., Commissioner

Reveaue, 1.-22492, Septemnber 5, 1957, 21 SCRA 17;

by the Commiccioner of Internal Revenue to the taxpayer.

within

within

of

Intern&i
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vs., Collector «f Internal Revenue, L~-19470, January 30,
1965, 13 SCRA 104; Republic vs,., Alano, L-18865, Septemboer
28, 1964, 12 SCRA 24.)

in the present case, petitioner filed its corporate
income tax return reflecting the sale of the subject
properties on September 2, 1975 for the fiscal year
endcd June 30, 1975. (p. 61 & p. 82, CTA records.)
Undor the law then in force, htiue last day fcocr filing
the return was October 15, 1975. {(3ec. 46, National
internal Revenue Cede.) The return was deemed filed
therefore on October 15, 1972 and‘the Bureau c¢f Internal
Revernuce had up to October 15, 19830 wiithin which Lo assess
petitioncer for taxable year 1975. Since the assessment

1in guection for doner's tax was ds

[s¥]
ot
@
Q;
j9))
Q.
[
]
6]
[
p]
o))
0
jo

eptember 10, 1330, the assessment was icsued well

within the five~yecar period prezcribed by the law appli-

cable. We see no significance therefore in the contenticn

<

of petitioner that th

[¢]

asscssments were 1ssu2d beyond
the five-year prescriptive period becausce it receivecd

the acoccecssments onl

(S

D

e

80.

(
O

on November 10, 1

At any oite, no return was filed by petiticner

{1

for the donor's gift tax since the return f£iled was for

the corporate income tax. To our mind, such roturn was

not a valid return for the dovoris gift tax, end its

filirg cammot be considered to start the running of

the

iptive period for the assessment of the donor's tax.

i
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(See Republic vs. Jalandoni, L-18384, September 20, 19(5,

A

<
L

Hv

15 SCRA %i; Collector of Internal Revenue vs, eda

2

]

L-14520, May 31, 1961, 2 SCRA 401.) Thus, it has been

3

held that the income tax retuin cannot be considerad

(62}
@

T

as the equivalent of the sal:s tax return required under
Section 153 (a) of the then in force Revanue Code for

purposes of the statute of limitation provided in S=ctions

318 and 219

(e

of the game Cod. . ‘Butuan Sawmill vs. Ccourt

of Yax Appeals, L~205601, i'ebruary 28, 19566, 16 SCRA 277.)

Neither may such return be congsidered for purpos

[aey

)

L

;.S

n
m

o
o
2]
cr

atute of limitation epplicable to assessments for
the unrzasonable accumulation of profits tax. (.esilan

Dotetes vs. Commissioner of Internal Revenue, L-22492,

Y

[y

September 5, 1967, recolution on motion for recornsidern-

ation, Qctober 25, 1967, 21 SCRA 17; United Equipment

-

L

78, Commizzioner of Internal Revenue, CTA Case No. 1795,

Gotobet

¢
)
L2
-

[

971, certiorari denied in 1.-35653, Octcber
24, 1972; Commissioner of Internal Revenue vs. Ayala
securities Corp., L-29485, March 31, 1976, 70 SCRA 204.)
Consequently, 1t ¢en ke said that it is as if no return
was [ilcd foo pusposes of the donor's tax, and the
prescrﬁgtive period applicable is ten years from the
date of digcovery of the omissioan to file the return.

o

(Sec. 219(a); Republic vs. Lucia Tan, L-25

L=y

83, May 23,

£

M ooy o T
Lgbﬂy Z3 GCRA

L

25.)

And anent the assessment for surtex on imgroper

e
v
¢

.
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rternal

, 51

aticn of profits, the

16

rule is tha

t there 1z no

© limit on the right ¢if the Commissioncr ot
Pevenus to assess the 25% tax on unreasonably
cccumulated surplus provided in Saction 25 of  the Tax
nce there is ro express statutory provisicn
such right or proviring for its prescription.

Timiting

{Commissionaor

Co

lution of

PR

porat

Acc

mulaotion

1975,

quer.cy

provi

pu

sions

¢ ¥ Internal Revenue vs., Avala Sccurities
ion, L-29485, 70 SCRER 264, modified by reso-

November

be

crdi:

ng ly ’

liable to the

r

44
i

132,470.02 as 25%

of the

v
and in

urs

Lo

ant to the provi

Hational Inte

1 don

<

in deal

~ident to

1

Section !

o

ol 30 ()

Internal Reve

<3
-~
-

orte

cnt of

£
terest incid
sion

rnal Revenue

.Lnk:{UChCV pur

(1) and (¢)

nue Code.

of Sect

gift tax,

21, 1980, 101 SCRA 231—[:]

the Court finds petitioner Facita

the amounts of:

30,

ent to delin-
ion 51{e) of
Ced=, as

plus surcharges

=4 =

[

ugn to the

of the appli-
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Quezcn Cicy, dMetro Manila, August 27, 1986.
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