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PAY a fine in the amount of
P50,000.00, with subsidiary
imprisonment in case accused has ©
property with which to meet such fine
pursuant to Section 280 of the NIRC
of 19¢,, as amended.

Jadewell Parking Systems Corporation
is further ORDERED TO PAY a fine of
P100,000.00, pursuant to Section 256
of the NIRC of 1997, as amended;
and

2. In Criminal Case No. 0O-065, finding
the accused Rogelio A. Tan GUILTY
beyond reasonable doubt for violation
of Section 255 of the National Internal
Revenue Code of 1997, as amended,
and is hereby SENTENCED to suffer
an indeterminate penalty of one (1)
year, as minimum, to two (2) years,
as maximum, and is ORDERED TO
PAY a fine in ti amount of
P50,000.00, with subsidiary
imprisonment in case accused has no
property with which to meet such fine
pursuant to Section 280 of the NIRC
of 1997, as amended.

Jadewell Parking Systems Corporation
is further ORDERED TO PAY a fine of
P100,000.00, pursuant to Section 256
of the NIRC of 1997, as amended.

SO ORDERED.

Tt accused and the prosecution moved for the
| -onsideration of the foregoing decision. Both were denied
for lack of merit in the similarly assailed Resolution of
November 7, 2012. Hence, this appeal.

In his Petition for Review, accused assigned the
following errors allegedly committed by the Court in Division:

/
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u -rst ASSig“I’IT""‘" ~F =""n':

THE THIRD DIVISION ERRED WHEN
IT CONVICTED THE PETITIONER ON ..E
BASIS OF THE UNIDENTIFIED AND
HEARSAY SIGNATURE OF A THIRD PERSON
WHO REPRESENTED HERSELF AS THE
BOOKKEEPER OF THE CORPORATION HE
HEAD DESPITE THE FACT THAT THE
COMMISSION OF THE CRIME CHARGED AS
DECREED BY THE THIRD DIVISION THAT IT
WAS IMPERATIVE “FOR THE PROSECUTION
T~ CONVINCINGLY SHOW A DIRECT LINK
OR CONNECTION OF THE FILING AND/OR
PREPARATION OF THE ALLEGED
FAL' A\CIOUS RETURN TO THE ACCUSED;
THAT IS, THAT HE PARTICIPAT™D IN OR
WAS RESPONSIBLE FOR THE PREPARATION
AND FILING THEREOF, OR AT LEAST
ORDERED TH™ C”MMISSION THEF ™ JF.

Cnnr’nrl Accinnrmant AF l:-ror

THE THIRD DIVISION ERRED 1IN
CONVICTING HIM OF VIOLATIONS OF
SECTION 255 OF THE TAX REFORM CODE
FOR ALI"5ED INCORRECT INCOME
REFLECTED BY JADEWELL PARKING
SYSTEMS CORPORATION IN ITS INCOME
TAX RETURNS FOR 2003 AND 2004
DESPIT™ THE FACT THAT THE
PROSECUTION FAIL_.D TO PRESENT PROOF
BEYOND REASONABLE DOUBT THAT:

A. THE COMPUTATION MADE BY THE
BUREAU OF INTERNAL REVENUE ON
THE  ALLEGED UNDERDECLARED
INCOME OF JADEWELL FOR 2003 AND
2004 WAS CORRECT AND ACCURATE;

B. THE ASSAILED DECISION HAS NO
BASIS TO CONCLUDE THAT THERE
ARE UNDER-DECLARATIONS IN
JADEWELL'S INCOME TAX RETURNS
FOR ~203 AND 2004.
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In the first assignment of error, accused claims that the
Court in Division erred in convicting him since the
pl fn=" "to -~"""""Mthk-the 1 ly p-ticip 0 T in
or was responsible for the preparation or filing of the alleged
fallacious ITRs. Under the principle of res inter alios acta,
the alleged signing of payment forms for Jadewell by Via
Aguas, claimed to be its bookkeeper, is her personal act and
should not prejudice him in the absence of evidence that
conspiracy exists between them. Besides, there is no
showing that Via Aguas was duly authorized by the Board of
Directors to sign the payment forms for and in behalf of
Jadewell.

The non-presentation of Via Aguas in Court to identify
her alle¢ 1 signature on the subject payment forms and the
unsigned ITRs on which her name appeared also deprived
him of the opportunity to confront during the cross-
examination, hence, the said documr 1ts are at best hearsay.

His being the president of Jadewell during the relevant
periods is as well not sufficient to justify his conviction for
the crimes charged. Attribution of criminal liability by
reason of the accused’ position is not sanctioned in this
jurisdiction.

The application of the principle of willful blindness in
the instant cases is also flawed as it is not applicable in
cases of failure *~ supply correct and accurate information in
the tax return wherein the prosecution has to prove that the
information in the tax return was incorrect or false and
accused knew it to be such. The doctrine of willful blindness
cannot ¢ oplant the constitutional requirement in criminal
cases of proof beyond reasonable doubt, which burden the
prosecution failed to discharge.

Much more, there was no proof that he was aware of
Jadewell’s tax liabilities for the years 2003 and 2004. The
LOA or notice of tax deficiencies were not served upon him
but allegedly upon Via Aguas who was not called to the
witness stand to confirm it. In any event, his act of offering
Jadewell’s books of account for BIR reinvestigation while the
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cases were pending before the DOJ, negates his alleged
willfulness to violate Section 255 of the NIRC, as amended.

1ent, the second assignment of error, accused claims
that there was no assessment issued against Jadewell.
Without such assessment required under Section 72 of the
Tax Code, the BIR has no basis to claim that Jadewell under-
declared its income from its operation of parking facilit ;
during the taxable years 2003 and 2004. Neither was there
a pronouncement in the assailed Decision that the BIR
correctly computed the alleged under-declaration. The
Court in Division only made, albeit erroneously, an
approximation of the alleged under-declaration of income by
Jadev | based on the limited evidence he presented during
the trial of the cases.

Accused also gives premium on the alleged admission
of BIR employee John Abris that he erroneously computed
the 20% shares of the Cities of Baguio and Caloocan in the
operation of Jadewell’s parking facilities. This
notwithstanding and solely on the basis of the Certification
of Total Remittances issued by the City Treasurer of
Caloocan indicating receipts of Caloocan C y of its share,
the Court in Division convicted him. For accused, the said
certification is not the best proof that the income reflected in
Jadewell’s ITRs were incorrect or inaccuraf The total
collection indicated in the said certification is not equivalent
to ta> »le income for purposes of filing income tax return.

cused also faults the Court in Division for ignoring his
explanation that the BIR failed to factor in operational and
miscellaneous expenses and other allowable deductions.

The conclusion that Jadewell failed to supply correct
information is also infirm given that Jadewell’s ITRs were
certified correct by its external auditor, who enjoys the
p sumption of regularity in the performance of her duty.
The said certification disproved the contention that
Jadewell’s ITRs were inaccurate. Further, the tax returns
are public documents, hence, prima facie correct with
respect to the entries therein.

J
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While acc 't~ 1 ~3sails his conviction, he agrees with the
Court that he is not civilly liable for lack of evidence showing
Timmes o “* ---vi=2 of notic 50of - st

On this regard, the prosecution claims in its own
petition that:

I. THE THIRD DIVISION OF THE
HONORABLE CTA ERRED IN RULING
THAT AN ASSESSMENT IS
NECESSARY TO IMPOSE THE CIVIL
LIABILITIES PRAYED FOR BY
PETITIONER.

II. THE THIRD DIVISION OF THE
HONORABL CTA ERRED IN RULING
THAT THE COMPUTATION MADE BY
TH™ REVENUE OFFICERS INVOLVED
IN THE INVESTIGATION CANNOT BE
USED AS BASIS TO IMPOSE THE
CIVIL LIABILITIES PRAYED FOR BY
PETITIONER.

The prosecution explains that there can be no court
proceeding for collection of taxes without an assessment
mandated under Section 203 of the Tax Code. But this
general rule admits of exception provided in Section 222 of
tt sam Code which states that “[I]n the case of a false or
fraudulent return with intent to evade tax or of failure to file
a return, tt - tax may be assessed, or a proceeding in court
for the collection of such tax may be filed without
assessment, at any time within ten (10) years after the
discovery of the falsity, fraud or omission.” Since the cases
fall under the exception, the subject tax deficiency can be
collected without an assessment especially considering that
it was already established that accused failed to supply
correct information in Jadewell’s Annual ITR for the years
2003 and 2004.

Corollarily, Section 7(b)(1) of Republic act No. (RA)
9282 provides that the filing of the criminal action carries
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SEC. 255. Failure to File Return,
Supply Correct and Accu “e Informat” 1,
Pay Tax, Withhold and Remit Tax and
Refund Excess Ta» 3 Withheld on
Compensation. Any person required
under this Code or by rules and regulations
promulgated thereunder to pay any tax,
make a return, keep any record, or supply
correct and accurate information, who
willfully fails to pay such tax, make such
return, keep such record, or supply such
correct and accurate information, or
withhold or remit taxes withheld, or refund
excess taxes withheld on compensation, at
the time or times required by law or rules
and regulations shall, in addition to other
penalties provided by law, upon conviction
thereof, be punished by a fine of not less
than Ten thousand pesos (P10,000) and
suffer imprisonment of not less than one (1)
year but not mol than ten (10) years.

In connection with the foregoing, Section 52(A) of the
same Tax Code provides that if the taxpayer is not a natural
person but one created by legal fiction, the obligations cited
in the above provision rest upon the shoulder of its president,
vice-president, or other principal officers of the corporation,
thus:

SEC. 52. Corporation Returns. —

(A) Requirements. — Every
corporation subject to the tax herein
imposed, except foreign corporations not
engaged in trade or business in the
Philippines shall render, in duplicate, a true
and accurate quarterly income tax return
and final or adjustment return in
accordance with the provisions of Chapter
XII of this Title. The return shall be filed by
the pr~- —“dent, vice-president r other
princi al ff r, and shall be sworn to by
such officer and by the treasurer or /
assistant treasurer.
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when it was still in operation. As such, he was charged with the
management of the company, set policies for the ach™ rement -~
its goal and provided directions for the business to ensure its
viability and financial growth.9 »1is admission highlighted the
fact that as the chief executive, he was the one on top of the
operation oy -se ng if not directly controlling its daily business
concerns. It is therefore incredible that he was not aware of the
filing of the subject fallacious ITRs of Jadewell. Note that the
filing of ITR is a significant incident of any business operation and
one that does not merely involve filing of documents with the BIR
but also shelling out some amounts which if indecent could
possibly deplete corporate resources or even cause a closeshop.
Precisely it places top management of any business enterprise in
animation during the tax period. As earlier stated, accused was
not only the president but also the general manager of Jadewell,
hence, the [ ssibility of not knowing the filing of the fallacious
ITRs is nil.

Accused cannot also take refuge on the contention that
subject ITRs did not bear his signature or were unsigned or with
just the typewritten nanr of Via Aguas, who according to him,
was not an employ 2 of Jadewell. For one, his signature need
not appear on the subject ITRs for it could be filed for and in
behalf of Jadewell as obtaining in the case at bar.

Also incredulous is accused’ claim that Via Aguas was not at
all connected with Jadewell even if her typewrit 1 name appears
on Jadewell’'s ITR for taxable year 2004. Aside from his self-
serving allegation, accused failed to present any evidence to
bolster this defense which is strongly negated by the fact that Via
Aguas as the company’s bookkeeper signed several payment
forms pertinent to the Jadewell’s tax liability. Amazingly,
accused, who was in control of the management of Jadewell,
could not even explain how such incident occurred under his
stewardship.

Likewise sans support in law and jurisprudence is
accused’ defense that the “willful blindness” rule applies only
to violation of Section 255 involving non-filing of tax returns
or non-payment of the corresponding ta> 5 and not for
failure to supply correct and accurate information in the
returns. Per accused, “want of knowledge of obligation” or
“good faith” cannot be presumed. #/

9 Judicial Affidavit of Rogelio A. Tan; Rollo, pp. 1104-1117.
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owever, none of the cases cited by accused
c~“egorically states that the “willful blindness” doctrine
R nly to ==~~~ inv ‘vir = r-n-filir fFr=" n -rr-n-
payment of corresponding taxes. Willful blindness, as
defined by Black’'s Law Dictionary, is the “deliberate
avoidance of knowledge of a crime, esp. by failing to make a
reasonable inquiry about suspected wrongdoing despite
being aware that it is highly probable.” '*® As correctly
observed by tt Court in Division, there was "“willful
blindness” on the part of accused. As president and general
manager of Jadewell, he should, at the very least, knew who
was authorized to sign the ITR and other tax filings for his
company, but nay.

Accus 1 also insists that Via Aguas was not an
employee of Jadewell or one authorized to sign and file its
ITR and other tax filings. Nothing shows the fallacy of this
contention more sharply than accused’ presentation and
submission as his own evidence in chief the very same
unsigned ITR or one with merely typewritten name of Via
Aguas filed by Jadewell for taxable years 2003 and 2004. To
be sure one instrument cannot hit two opposite targets at
the same time. This sure contradiction was noted by Court
in Division in the assailed Resolution of November 7, 2012,
in the following fashion:

In the instant case, accused assails
that Via Aguas was not an employee
authorized to sign Jadewell’s authority (sic),
yet at the same time proffered the same
ITRs as proof of Jadewell’'s compliance with
its tax obligations. This is a clear example
of “conscious avoidance”, “deliberate
ignorance”, or “willful blindness”,
considering that the accused |has
knowledge of the “irregularity” in its ITR,
and yet he failed to take any action nor
even inquire as to the validity of its filed
ITR and the accuracy and corl :tness of
the information contained therein.

10 Eight Edition, p. 1630.
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letter-referral to the Secretary of Justice dated October 27,
2006 by then Commissioner Jose Mario C. Bunag, viz.,:

On the same issue, the Court in Division explained,

thus:

Finding no reversible error, the Court En Banc affirms

This = ter referi ' is being written to
signify the undersigned’s approval, in
accordance with Section 220 of the NIRC of
1997, as to the institution of the
corresponding complaints for the crimes of
Attempt to Evade Taxes (Section254) and
Willful Failure to Supply Correct and
Accurate Information (Section 255).

While it is true that the
approximations of the alleged income
earned by Jadewell for the taxable years
2003 and 2004 were relied upon by the
court in finding the accused guilty beyond
reasonable doubt, the said computation
made by the Revenue Officers involved in
the in\ stigation cannot be used as basis to
impose the civil liabilities prayed for by the
prosecution. To reiterate, while an
assessment is not required in the
prosecution of the criminal case, the final
determination of the Commissioner of
In -nal Revenue as to the tax liability is
necessary in order for the Court to rule on
the civil liability. However, in this case, the
prosecution did not present  any
assessment by the Commissioner. What
were presented were only the estimates
and computation made by the Rev 1ue
Officer, thus there can be no basis for the
civil liability of the accused.

tk assailed Decision dated June 27, 2012.

v






DECISION
C.T.A. EB Nos. 022 and 023
Page 24 of 24

CERTIFI ATICN

Jrsuant to Section 13, Article VIII of the Constitution,
it is hereby certified that the above Decision has been
reached in consultation with the members of the Court En
Banc before the case was assigned to the writer of the
opinion of the Court.

ROMAN G. DEL\ROSARIO
Presiding Justice
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DISSENTING OPINION

DEL ROSARIO, PJ:

With utmost respect to the pornencia of Hon. Esperanza R. Fabon-
Victorino, I dissent on the conviction of accused Rogelio A. Tan for two (2)
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counts of violation of Section 255 of the 1997 National Internal Revenue
Code (NIRC) for willful failure to supply correct information in the Income
Tax Return (ITR) of Jadewell Parkii  Systems Corporation (Jadewell) for
the years 2003 and 2004.

The ponencia finds as incredible for accused, being the President and
General Manager of Jadewell, not to be aware of the filing of the alleged
fallacious ITRs. I humbly submit that such conclusion cannot serve as a
basis for conviction' sans evidence that accused is responsible for, or has
participated in, the filing of the alleged fallacious I'TRs, or that he induced
someone to supply incorrect information in the I'TRs more so, considering
that the penalty for violation of Section 255 is imposed on the officers and
cmployees responsible for the violation.” It would be the height of
injustice for an officer of a corporation to be held criminally liable for
violation of the provision of the NIRC on the sole basis of his position in the
corporation.

[t is settled that a corporation can only exercise its powers and transact
its business through its board of directors and through its officers and agents
when authorized by a board resolution or its bylaws.” While indeed accused
is an officer of Jadewell, it cannot be concluded with certainty that the
preparation and filing of the I'TR is part of accused’s function/responsibility
in the absence of evidence thereon. It has been noted that both the 2003
and 2004 ITRs were not signed by accused even as no evidence exists
showing at the very lcast that accused ordered the alleged under-declaration
in the ITR.

From the foregoing, there appears to be reasonable doubt as to his
involvement in the preparation and filing of the alleged fallacious I'TRs. In
other words, the prosecution failed to prove that accused is an officer
responsible for violation of Section 255 of the NIRC; thus, he deserves an
acquittal.

The prosecution bears the burden to establish the guilt of the accused
beyond reasonable doubt. In discharging this burden, the prosecution’s duty
1s to prove each and every element of the crime charged in the information
to warrant a finding of guilt for the crime or for any other crime necessarily
included therein. The prosecution must prove the participation of the

' People v. Generoso Sujetado y Esmellarin, G.R. No. 103967, April 7, 1993,
? Sec. 253. General Provisions. -

XXX

(d) In the case of associations, partnerships or corporations, the penalty shall be
imposed on the partner, president, general manager, branch manager, treasurer, officer-
in-charge, and employees responsible for the violation.
3 Salenga v. Court of Appeals, G.R. Nos. 174941, February 1, 2012.

u
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accused in the commission of the offense and must rely on the strength of its
own evidence, and not upon the weakness of the evidence of the accused.
The burden of proof placed on the prosecution arises from the presumption
of innocence in favor of the accused that no less than the Constitution
guarantees. Stated differently, the weakness of the defense evidence is
inconsequential in the proceedings for as long as the prosecution has not
discharged its burden of proof in establishing the commission of the crime
charged and in identifying the accused as the malefactor responsible for it.*

Regarding the civil aspect of the case, I also register my dissent to the
ponencia insofar as it declared that the estimates and computation made by
the revenue officers cannot be considered as the final determination of the
Commissioner of Internal Revenue (CIR) on the tax liability of the taxpayer.

Section 205 of the 1997 NIRC, as amended states that:

“SECTION 205. Remedies for the Collection of Delinquent
Taxes. — The civil remedies for the collection of internal revenue
taxes, fees, or charges, and any increment thereto resulting from
delinquency shall be:

(a) By distraint of goods, chattels, or effects. and other
personal property of whatever character, including stocks and other
securities, debts, credits, bank accounts, and interest in and rights to
personal property, and by levy upon real property and interest in or
rights to real property: and

(b) By civil or criminal action.

Either of these remedies or both simultaneously may be pursued
in the discretion of the authorities charged with the collection of such
taxes: Provided, however, that the remedies of distraint and levy shall
not be availed of where the amount of tax involved is not more than
One hundred pesos (P100).

The judgment in the criminal case shall not only impose the
penalty but shall also order payment of the taxes subject of the
criminal case as finally decided by the Commissioner.

The Bureau of Internal Revenue shall advance the amounts
needed to defray costs of collection by means of civil or criminal
action, including the preservation or transportation of personal property
distrained and the advertisement and sale thereof, as well as of real
property and improvements thereon.” (Emphasis supplied)

4 Patula v. People, G.R. No. 164457, April 11,2012.
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Under Section 205 of the 1997 NIRC, as amended, criminal action is a
recognized mode for the collection of taxes. Upon the filing of a criminal
action, the correspondir~ civil action for the recovery of civil liability for
taxes and penalty is deemed jointly instituted in the same proceeding. More
importantly, no right to reserve the filing of such civil action separately from
the criminal action is allowed. On this point, Section 7 of Republic Act
(RA) No. 1125, as amended by RA No. 9282, vis-vis Section 11, Rule 9 of
the Revised Rules of the Court of Tax Appeals provide:

Republic Act (RA) No. 1125, as amended by RA No. 9282

“Sec. 7. Jurisdiction. — The CTA shall exercise:

(a)  Exclusive appellate jurisdiction to review by appeal, as
herein provided:

(1) XXX XXX XXX:
XXX XXX XXX.

(b)  Jurisdiction over cases involving criminal offenses as
herein provided:

(1) Exclusive original jurisdiction over all criminal offenses
arising from violations of the National Internal Revenue Code or Tariff
and Customs Code and other laws administered by the Bureau of Internal
Revenue or the Bureau of Customs: Provided, however, That offenses or
felonies mentioned in this paragraph where the principal amount of taxes
and fees, exclusive of charges and penalties, claimed is less than One
million pesos (P1,000,000.00) or where there is no specified amount
claimed shall be tried by the regular Courts and the jurisdiction of the
CTA shall be appellate. Any provision of law or the Rules of Court to
the contrary notwithstanding, the criminal action and the
corresponding civil action for the recovery of civil liability for taxes
and penalties shall at all times be simultaneously instituted with, and
jointly determined in the same proceeding by the CTA, the filing of
the criminal action being deemed to necessarily carry with it the filing
of the civil action, and no right to reserve the filing of such civil action
separately from the criminal action will be recognized.” (Emphasis
supplied)

XXX XXX XXX

Revised Rules of the Court of Tax App=~'~

“Rule 9
PROCEDURE IN CRIMINAL CASES

SEC. 11. Inclusion of civil action in criminal action. - In cases
within the jurisdiction of the Court, the criminal action and the
corresponding civil action for the recovery of civil liability for taxes

¢!
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and penalties shall be deemed jointly instituted in the same
proceeding. The filing of the criminal action shall necessarily carry
with it the filing of the civil action. No right to reserve the filing of such
civil action separately from the criminal action shall be allowed or
recognized.” (Emphasis supplied)

An assessment is not even necessary in a civil action for collection of
delinquent taxes that is decmed filed in the prosecution of a criminal case.’

Here, when the then CIR opted to file a criminal action under Section
205 of the 1997 NIRC, she nccessarily initiated the corresponding civil
action and adopted or, at the very least, approved the computations made by
her duly authorized revenue officer. Needless to say, the civil action for the
collection of taxes does not require an approval from the CIR that is separate
and distinct from the approval he issued in relation to the prosecution of the
criminal case.

It is then my humble opinion that when the CIR ordered the filing of a
criminal case, he was fully aware that the civil action for collection of taxes
and penalties is thereby deemed instituted and that the amount thereof is that
which is reflected in the Joint-Affidavit executed by the complainants (with
all pertinent annexes) as submitted to the Department of Justice. Stated
otherwise, in instituting the criminal case, the then CIR has thereby
approved the amount of civil liability as computed by the duly authorized
revenue officer which the government seeks to recover.

With his acquittal, accused may not be held civilly liable for the
unpaid taxes of the corporation. For it is trite that the liability of a corporate
taxpayer - - being personal to it - - may not be enforced against the corporate
officers, viz.:

“In the case at bar, in Criminal Cases No. 26168 to 71 only the
responsible officers of the petitioner are charged in the Information, while
in Civil Case No. 02-102650, it is only the corporation that is impleaded.
holding it liable for the unpaid customs duties and taxes as a corporate
taxpayer. Taxes being personal to the taxpayer, it can only be
enforced against herein petitioner because the payment of unpaid
customs duties and taxes are the personal obligation of the petitioner

*“SECTION 222. Exceptions as to Period of Limitation of Assessment and
Collection of Taxes. —-

(a)  In the case of a false or fraudulent return with intent to evade tax or of failure to
file a return, the tax may be assessed. or a proceeding in court for the collection of such
tax may be filed without assessment, at any time within ten (10) years after the
discovery of the falsity, fraud or omission: Provided, That in a fraud assessment which
has become final and executory, the fact of fraud shall be judicially taken cognizance of
in the civil or criminal action for the collection thereof.” (1997 NIRC, as amended)

(Emphasis supplied)
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as a corporate taxpayer, thus, it cannot be imposed on its corporate
officers, much so on its individual stockholders, for this will violate
the principle that a corporation has personality separate and distinct
from the persons constituting it..." * (Emphasis supplied)

Accordingly, Jadewell should be held liable to the extent of the amount of
deficiency taxes proven or established by the prosccution during trial.

In view of the foregoing, | vote to ACQUIT the accused for failure of
the prosecution to prove his guilt beyond reasonable doubt and to
REMAND the case to the Court in Division for determination of the amount
of civil liability of Jadewell.

G. DEE ROSARIO
Presiding Justice

% Proton Pilipinas Corporation vs. Republic of the Philippines, G.R. No. 165027, October
12, 2006.
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CONCURRING AND DISSENTING OPINIQON

CASANOVA, L.:

In the instant cases, the Court En Banc denied both Petitions for
Review for lack of merit. However, with all due respect to my esteemed
colleagues, I only partially agree with the denial of the said Petitions.

With regard to CTA EB Crim Case No. 022, I vote to grant the said
Petition. The Court En Banc, affirmed the findings of the Court a quo,
based on the principle of “willful blindness”. Petitioner-Accused’s,
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conviction was based on Section 255 of the National Internal Revenue
Code (NIRC) of 1997, as amended, for willful Failure to Supply Correct
and Accurate Information in the Income Tax Returns (ITRs) for taxable
years 2003 and 2004 of Jadewell Parking Systems Corporation
(“Jadewell”).

Petitioner-Accused was imputed criminal liability for being
Jadewell’s President and General Manager based on Sections 52 (A), 253
(d), and 256 of the NIRC of 1997, as amended. Thus, being the president
and general manager of Jadewell, the Court En Banc finds that “he was
charged with the management of the company, set policies for the
achievement of its goal and provided directions for the business to
ensure its viability and growth. This admission highlighted the fact that,
as the chief executive, he was the one on top of the operation overseeing
if not directly controlling its daily business concerns. It is, therefore,
incredible that he was not aware of the filing of the subject fallacious
ITRs of Jadewell. Note that the filing of ITR is a significant incident of
any business operation and one that does not merely involve filing of
documents with the BIR but also shelling out some amounts which if
indecent could possibly deplete corporate resources or even cause a
closeshop. Precisely, it places top management of any business
enterprise in animation during the tax period. As earlier stated, accused
was not only the president but also the general manager of Jadewell,
hence, the possibility of not knowing the filing of the fallacious ITRs is
nil.”

While I agree that there is, indeed, violation of Section 255 of the
NIRC, as amended, by Jadewell’s failure to supply correct and accurate
information. I, however, am not convinced that criminal liability should
be imputed to petitioner-accused.

Section 52 (A) of the NIRC of 1997, as amended, provides that:

“SEC. 52. Corporation Returns. -

(A) Requirements. - Every corporation subject to the tax
herein imposed, except foreign corporations not engaged in
trade or business in the Philippines, shall render, in duplicate, a
true and accurate quarterly income tax return and final or
adjustment return in accordance with the provisions of Chapter
X of this Title g
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The return shall be filed by the president, vice-president
or other principal officer, a1 st ‘1t sworn to by such officer
and by the treasurer or assistant treasurer.

XXX XXX xxx.” (Emphases Supplied)
Section 253 (d) of the same Code provides that:

“SEC. 253. General Provisions. -
XXX XXX XXX

(d) In the case of associations, partnerships or
corporations, the penalty shall be imposed on the partner,
president, general manager, branch manager, treasurer, officer-
in-charge, and the employees responsible for the violation.”
(Emphasis Supplied)

And, Section 256 of the same Code provides that:

“SEC. 256. Penal Liability of Corporations. - Any corporation,
association or general co-partnership liable for any of the acts or
omissions penalized under this Code, in addition to the
penalties imposed herein upon the responsi*'~ corporate
officers, partners, or employees shall, upon conviction for
each act or omission, be punished by a fine of not less than Fifty
thousand pesos (P50,000) but not more than One hundred
thousand pesos (P100,000). (Emphasis and Underscoring
Supplied)

As can be gleaned from the foregoing, the criminal liability is
imposed upon the officer responsible for the act or omission penalized
under the Tax Code. Section 52 (A) above merely prescribes the
responsibility of who should file a corporate tax return. Perusal of the
said section reveals that the obligation to file a tax return is not limited
to the President, as qualified by the conjunction “or”; the tax return may
also be filed and sworn to by other principal officers. In fact, such
officer and treasurer or assistant treasurer are burdened under the said
provision to swear to the filing of the tax return. Furthermore, Section
253 (d) qualifies that the penalty shall be imposed upon the person,
responsible for the violation. This interpretation is supported by
Section 256, which placed the term “responsible” ahead of the
enumerated persons, to bear emphasis that only the accountable person_;
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who did the act or omission shall be held liable. As Mr. Justice Felix

ur inds us, "One ___o1 caution is 1 rant when or is
admonished to listen attentively to what a statute says. One must also
listen attentively to what it does not say."?

A corporation has a distinct and separate personality from its
officers, the title of Corporate President or General Manager are given to
company and organization officials to show what duties and
responsibilities they have in the organization, depending on the
management structure. Needless to say, due to the function of their
work, they have subordinates in charge of overseeing other tasks
necessary for the corporation’s existence. In the instant case, without
any evidence that petitioner-accused had direct hand or connection
with the willful failure to supply correct and accurate information in the
ITRs for taxable years 2003 and 2004 of Jadewell, petitioner-accused
cannot be held criminally liable for the act being penalized.

It is incorrect to hold petitioner-accused criminally liable based
simply on the presumption that, being the President and General
Manager of Jadewell, “he should, at the very least, knew who was
authorized to sign the ITR and other tax filings for his company, x x x.”,
hence, “the possibility of not knowing the filing of the fallacious ITRs is
nil.” In fact, there is even no presumption of such nature under the Rules
of Court.

Well-settled is the rule in criminal cases that the prosecution has
the burden of proof to establish the guilt of the accused beyond
reasonable doubt. Considering that the liability in criminal cases
amounts to deprivation of liberty, such cannot be based on mere
presumption. The rule is clear. The guilt of the accused must be proved
beyond reasonable doubt. The prosecution, on its part, must rely on the
strength of its own evidence and must not simply depend on the
weakness of the defense. The slightest possibility of an innocent man
being convicted for an offense he has never committed, let alone when
no less than the capital punishment is imposed, would be far more
dreadful than letting a guilty person go unpunished for a crime he may
have perpetrated.?

Anent CTA EB Crim Case No. 023, I concur with the findings of the
ponencia which affirmed the Court a quo, to wit: .

1 Some Reflections on the Reading of Statute, 47 Column. L. Rev. 527, 536 (1947)
z People of the Philippines vs. Gilbert Baulite, et al.,, G.R. No. 137599, October 8, 2001
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“While it is true that approximations of the alleged income
1 "7 7 well for th ey ars ) )04 v

relied upon by the court in finding the accused guilty beyond
reasonable doubt, the said computation made by the Revenue
Officers involved in the investigation cannot be used as basis to
impose civil liabilities prayed for by the prosecution. To
reiterate, while an assessment is not required in the prosecution
of the criminal case, the final determination of the Commissioner
of Internal Revenue as to the tax liability is necessary in order
for the Court to rule on the civil liability. However, in this case,
the prosecution did not present any assessment by the
Commissioner. What were presented were only the estimates
and computation made by the Revenue Officer, thus there can be

no basis for the civil liability of the accused.”

Petitioner People of the Philippines mainly asserts that in criminal
cases, tax collection may proceed without assessment since the civil
aspect of the case was already deemed instituted the moment the
criminal case was filed in court. However, I find the said assertion
without merit. The case of Republic of the Philippines vs. Pedro B.
Patanao?, is instructive on the matter of instituting civil liability in the
criminal prosecution for collection of taxes. Thus:

“In applying the principle underlying the civil liability of
an offender under the Penal Code to a case involving the
collection of taxes, the courta quo fell into error. The two cases
are circumscribed by factual premises which are diametrically
opposed to each either, and are founded on entirely different
philosophies. Under the Penal Code the civil liability is incurred
by reason of the offender's criminal act. Stated differently, the
criminal liability gives birth to the civil obligation such that
generally, if one is not criminally liable under the Penal Code, he
cannot become civilly liable thereunder. The situation under the
income tax law is the exact opposite. Civil liability to pay taxes
arises from the fact, for instance, that one has engaged himself in
business, and not because of any criminal act committed by him.
The criminal liability arises upon failure of the debtor to satisfy
his civil obligation. The incongruity of the factual premises and
foundation principles of the two cases is one of the reasons for
not imposing civil indemnity on the criminal infractor of the
income tax law. Another reason, of course, is found in the fact
that while section 73 of the National Internal Revenue Code has
provided the imposition of the penalty of imprisonment or fine,
or both, for refusal or neglect to pay income tax or to make a_;

3G.R. No. L-22356, July 21, 1967
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return thereof, it failed to provide the collection of said tax in
criminal proce lings. The only ‘vil1 1 ™ ;prov' ™ ' for the
collection of income tax, in Chapters I and 1I, Title IX of the Code
and section 316 thereof, are distraint of goods, chattels, etc. or
by judicial action, which remedies are generally exclusive in the
absence of a contrary intent from the legislator. (People vs.
Arnault, G.R. No. L-4288, November 20, 1952; People vs. Tierra,
G.R. Nos. L-17177-17180, December 28, 1964) Conside-*- that

the C~~rnment ~~==~ + ~~~l-_satisfaction of the taxpayer'~ -1
liability in a cri~i~~' proceeding under the tax le=*- ~~ _otherwise
stated, since the se** ~*1 ¥ability is not deemed include~ i~_the

criminal action, acquittal of the taxpayer in the criminal
proceeding does not necessarily entail exoneration from his
liability to pay the taxes. It is error to hold, as the lower court
has held, that the judgment in the criminal cases Nos. 2089 and
2090 bars the action in the present case. The acquittal in the said
criminal cases cannot operate to discharge defendant appellee
from the duty of paying the taxes which the law requires to be
paid, since that duty is imposed by statute prior to and
independently of any attempts by the taxpayer to evade
payment. Said obligation is not a consequence of the felonious
acts charged in the criminal proceeding, nor is it a mere civil
liability arising from crime that could be wiped out by the
judicial declaration of non-existence of the criminal acts charged.
(Castro vs. The Collector of Internal Revenue, G.R. No. L-12174,
April 20, 1962).” (Underscoring Ours)

In view of the foregoing, I vote to GRANT the Petition for
Review in CTA EB Crim Case No. 022, which in effect ACQUITS the
accused for failure of the prosecution to prove his guilt beyond
reasonable doubt; and further vote to DENY the Petition for
Review in CTA EB Crim Case No. 023, finding no reversible error
in the CTA Third Division’s Decision dated June 27, 2012 and
Resolution dated November 7, 2012, with regard to the
determination of accused’s civil liability.

Z

CAESAR A. CASANOVA
Associate Justice



