REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS

Quezon City
Second Division
ALBERTO LIM TANGSO/ A.L. CTA CASE NO. 10367
ELECTRICAL SHOP & PARTS
SUPPLY,
Petitioner,
-versus- Members:

RINGPIS-LIBAN, Chairperson,
MODESTO-SAN PEDRO, and
FERRER-FLORES, ]J].

COMMISSIONER OF INTERNAL
REVENUE, Promulgated:
Respondent. 4
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DECISION

RINGPIS-LIBAN, J.
THE CASE

The Petition for Review filed on October 2, 2020 prays that the Court:
1. Declare as invalid respondent’s Letter of Authority LOA) and
accordingly declare as void the assessment issued against

petitioner; and

2. Issue an order to suspend the collection of tax.!
THE PARTIES

Petitioner Alberto Lim Tangso is of legal age, Filipino citizen, with postal
address at #357 P. Sevilla St. 10™ Avenue, West Grace Park, Caloocan City. He
is the sole proptietor of A.L. Electtical Shop.;/

! Statement of the Case, Pre-T'rial Order dated December 4, 2021, Docket, p. 372.
2 Par. 1, Joint Stipulation of Facts, Joint Stipulation of Facts and Issues (JSFI), Docket, p. 281.
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In the Resolution dated August 17, 20222* the Court, set aside the

suspension of the collection of taxes since petitioner failed to file the required
bond.

For his part, respondent presented the testimonies of ROs Irene M.
Calalang® and Bryan D. Dela Cruz.*

On October 17, 2022, respondent filed his Formal Offer of Evidence;’ but
no comment was filed thereon by petitioner.”® In the Resolution dated February
2,2023,” the Court admitted all of respondent’s exhibits.

Petitioner then filed, on April 20, 2023, a Motion to Admit Memorandum,”
attaching therewith its Memorandum.*' The said Motion to Admit was granted by
the Court in its Minute Resolution dated May 5, 2023* and, thus, the said
Memorandum  was admitted. No memorandum, however, was filed by
respondent.*”

The ptesent case was considered submitted for decision on June 27,
2023.%

THE STIPULATED ISSUES

The issues submitted by the parties for resolution of this Court are as
follows:

“1. WHETHER OR NOT PETITIONER IS LIABLE FOR
DEFICIENCY INCOME TAX, VALUE ADDED TAX, AND
EXPANDED WITHHOLDING TAX FOR TAXABLE YEAR
2011 IN THE AGGREGATE AMOUNT OF THREE
MILLION THREE HUNDRED FIFTEEN THOUSAND
SEVEN HUNDRED FORTY-NINE PESOS AND 98/100
(P3,315,749.98) INCLUSIVE OF INTEREST AND
SURCHARGES.//

3 Docket, pp. 392 to 393.

% Judicial Affidavit of RO Irene M. Calalang, Docket, pp. 166 to 169; Minutes of the hearing held on, and Order
dated, October 5, 2022, Docket, pp. 394 to 395.

36 Judicial Affidavit of RO Bryan D. Dela Cruz, Docket, pp. 177 to 180; Minutes of the hearing held, and Order
dated, on October 5, 2022, Docket, pp. 394 to 395.

3 Docket, pp. 398 to 400.

38 Records Verification dated December 1, 2022 issued by the Judicial Records Division of this Court, Docket,
p. 402.

¥ Docket, pp. 406 to 407.

40 Docket, pp. 417 to 419.

1 Docket, pp. 420 to 435.

*2 Docket, p. 436.

# Records Verification dated December 1, 2022 issued by the Judicial Records Division of this Court, Docket,
p. 437.

+ Resolution dated June 27, 2023, Docket, p. 440Q.
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2. WHETHER OR NOT THE ASSESSMENT HAVE
ALREADY BECOME FINAL, EXECUTORY AND
DEMANDABLE.*

THE ARGUMENTS OF THE PARTIES
Petitioner’s arguments:

Petitioner argues that while the LOA was initially valid, the same became
invalid when petitioner’s case was reassigned to another RO and, thus, any
assessment made after such reassignment is void; that the assessment for income
tax and value-added tax (VAT) remained unchanged from the FLD to the
FDDA, which indicates that petitioner’s protest was not considered by the BIR
in violation of due process, pursuant to the case of Commissioner of Internal Revenue
vs. Avon Products Manufacturing, that the audit criteria for 2009-2010 cannot be for
other taxable years—particularly taxable year 2011; and that petitioner is not
liable for alleged deficiency income tax and VAT because the alleged undeclared
sales for taxable year 2011 were reported to taxable year 2012.

Respondent’s counter-arguments:

Respondent contends that petitioner’s request for reconsideration against
the FDDA was filed by petitioner one (1) day late from the end of the thirty (30)
day period to file the same, thereby rendering the subject assessments final,
executory and demandable; that the LOA that authorized RO Irene M. Calalang,
as well as the result of her audit investigation, is valid; and that there was no-
reassignment to speak of, since said RO was duly authorized by an LOA to
conduct audit.

THE COURT’S RULING

This Court has jurisdiction to
entertain the present appeal.

In his Answer, respondent points out that the copy of the FDDA was
received by petitioner on July 1, 2016. Thus, petitioner has thirty (30) days to file
his request for reconsideration, or untl July 31, 2016. However, the said request
was only filed on August 1, 2016. Consequently, the filing thereof was one (1)
day late. Consequently, respondent has no more power to act on the said request
for reconsideration considering that the assessment has already become final,
executory and demandable due to petitioner’s failure to meet the above-stated

reglementary period. //

+ Joint Statement of Issue To Be Tried or Resolved, JSFI, Docket, p. 282.
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A new LOA however is not needed because the audit investigation
process was already done.

In fact, the Supreme Court in Commissioner of Internal Revenue v. McDonald's
Philippines Realty Corp.>* emphasized than an LOA’s purpose is to prove the
authority of the RO when he or she comes knocking at the taxpayer’s door, to
examine the latter’s books of accounts in order to come up with an assessment,
to wit:

“The issuance of an LOA prior to examinaton and
assessment is a requirement of due process. It is not a mere
formality or technicality. In Medicard Philippines, Inc. v. Commissioner
of Internal Revenne, We have ruled that the issuance of a Letter Notice
to a taxpayer was not sufficient if no corresponding LOA was
issued. In that case, We have stated that ‘[dJue process demands x
x x that after [a Letter Notice] has setve its purpose, the revenue
officer should have propetly secured an LOA before proceeding
with the further examination and assessment of the petitioner.
Unfortunately, this was not done in this case.” The result of the
absence of a LOA is the nullity of the examination and assessment
based on the violation of the taxpayer's right to due process.

To comply with due process in the audit or investigation by
the BIR, the taxpayer needs to be informed that the revenue
officer knocking at his or her door has the proper authority to
examine his books of accounts. The only way for the taxpayer to
verify the existence of that authority is when, upon reading the
LOA, there is a link between the said LOA and the revenue officer
who will conduct the examination and assessment; and the only way
to make that link is by looking at the names of the revenue officers
who are authorized in the said LOA. If any revenue officer other
than those named in the LOA conducted the examination and
assessment, taxpayers would be in a situation where they cannot
verify the existence of the authority of the revenue officer to
conduct the examination and assessment. Due process requires
that taxpayers must have the right to know that the revenue
officers are duly authorized to conduct the examination and
assessment, and this requires that the LOAs must contain the
names of the authorized revenue officers. In other words,
identifying the authorized revenue officers i the LOA 1s a
jurisdictional requirement of a valid audit or investigation by the
BIR, and therefore of a valid assessment.”

It follows therefore that upon issuance of an assessment (thru a FAN),
the objectdve of an LOA becomes functus officio. The LOA has already served it;/

3 G.R. No. 242670, May 10, 2021.
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8.2  Assignment to the original RO of returned cases by
the reviewing office and reassignment to another RO of returned
cases in case of resignation/retirement/transfer of the original RO;

8.3  Reassignment to another RO due to referral of the

case to another investigating office (e.g. cases referred to SID by
the RDO;

8.4 ONETT cases (Capital gains tax/creditable
withholding tax and documentary stamp tax involving transfers of

real property or shares of stock and donot’s tax); and

8.5 Protested cases/cases for reinvestigation.”

(Emphasis supplied)

Further, RMO No. 08-20006, Prescribing Guidelines and Procedures in the
Implementation of the Letter of Authority Monitoring Systems (LLAMS ° states as follows:

“IV. Guidelines

To ensure uniformity in the handling of LAs, the following
guidelines are given:

XXX XXX XXX

F. On Disposition of Dockets

1. XXX XXX XXX

Protested cases under re-investigation shall not be assigned
to the same RO who handled the original investigation.”
(Empbasis supplied)

Allin all, RO Vallestero does not need a new LOA to evaluate petitioner’s
accounts.

Second, there was no violation of due process.

Petitioner argues that the FDDA merely reiterated the amounts of
assessments for income tax and VAT without stating the factual and legal bases
for the assessment. The FDDA did not address the arguments raised by
petitioner in his protest. To suppott its claim, petitioner invoked the case of

~

36 February 1, 2006.
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Commissioner of Internal Revenue vs. Avon Products Manufacturing®” where the Supreme
Court ruled that there was violation of due process when the BIR failed to
consider the explanations and pieces of evidence submitted by a taxpayer in its
protest to the assessment notices.

Petitioner’s reliance on the Awon case is misplaced. The doctrine in the Avorn
case applies to a situation where the BIR issued identical amounts of
assessments in the PAN and FAN, without considering the arguments
and documents submitted by a taxpayer in its protest. It does not apply to
a situation where FLD and FDDA contains the same amounts of assessments
and explanation. An assessment itself differs from a decision on a disputed
assessment.

In the Awon case, the Supreme Court declared thatthe Commissioner's total
disregard of due process rendered the identical Preliminary Assessment
Notice, Final Assessment Notices, and Collection Letter null and void,
and of no force and effect. The Supreme Court ruled as follows:

“The facts demonstrate that Avon was deprived of due
process. It was not fully apprised of the legal and factual bases
of the assessments issued against it. The Details of
Discrepancy attached to the Preliminary Assessment Notice,
as well as the Formal Letter of Demand with the Final
Assessment Notices, did not even comment or address the
defenses and documents submitted by Avon. Thus, Avon was
left unaware on how the Commissioner or her authorized
representatives appreciated the explanations or defenses
raised in connection with the assessments. There was clear
inaction of the Commissioner at every stage of the
proceedings.

First, despite Avon's submission of its Reply, together
with supporting documents, to the revenue examiners' initial
audit findings, and its explanation during the informal
conference, the Preliminary Assessment Notice was issued.
The Preliminary Assessment Notice reiterated the same audit
findings, except for the alleged under-declared sales which
ballooned in amount from P15,700,000.00 to P62,900,000.00,
without any discussion or explanation on the merits of Avon's
explanations.

Upon receipt of the Preliminary Assessment Notice,
Avon submitted its protest letter and supporting documents, and

57 G.R. Nos. 201398-99, October 03, 2018; Avon Products Manufacturing Inc., vs. Commissioner of Internal Revense,
G.R. Nos. 201418-19, October 3, 2018.




Page 14 of 29
DECISION
CTA CASE NO. 10367

even met with revenue examiners to explain. Nonetheless, the
Bureau of Internal Revenue issued the Final Letter of
Demand and Final Assessment Notices, merely reiterating
the assessments in the Preliminary Assessment Notice. There
was no comment whatsoever on the matters raised by Avon,
or discussion of the Bureau of Internal Revenue's findings in
a manner that Avon may know the various issues involved and
the reasons for the assessments.

Under the Bureau of Internal Revenue's own procedures, the
taxpayer is requited to respond to the Notice of Informal
Conference and to the Preliminary Assessment Notice within 15
days from receipt. Despite Avon's timely submission of a Reply to
the Notice of Informal Conference and protest to the Preliminary
Assessment Notice, together with supporting documents, the
Commissioner and her agents violated their own procedures by
refusing to answer or even acknowledge the submitted Reply and
protest.

The Notice of Informal Conference and the Preliminary
Assessment Notice are a part of due process. They give both the
taxpayer and the Commissioner the opportunity to settle the case
at the earliest possible time without the need for the issuance of a
Final Assessment Notice. However, this purpose is not served in
this case because of the Bureau of Internal Revenue's inaction or
fallure to consider Avon's explanations.

Upon receipt of the Final Assessment Notices, Avon
resubmitted its protest and submitted additional documents
requited by the revenue examiners, including the original General
Ledger for 1999. xxx

It is true that the Commissioner is not obliged to accept the
taxpayer's explanations, as explained by the Court of Tax Appeals.
Howevet, when he or she rejects these explanations, he or she must
give some reason for doing so. He or she must give the particular
facts upon which his or her conclusions are based, and those facts
must appear in the record.

Indeed, the Commissionet's inaction and omission to give
due consideration to the arguments and evidence submitted before
her by Avon are deplorable transgressions of Avon's right to due
process. The right to be heard, which includes the right to present
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Obtional Standard Deduction

rs

Per the FLD,” respondent atrived at petitioner’s taxable income for TY
2011 using the OSD pursuant to Section 34(L) of the NIRC of 1997, as amended,
as expounded under Section 3 of Revenue Regulations (RR) No. 16-2008, in lieu
of the deductions allowed under the preceding Subsections thereto.

On the other hand, petitioner contests that RR 16-2008, which is the basis
of respondent in computing the taxable income, is inapplicable to petitioner; that
RR 02-2010, essentially amending RR 16-2008, now provides that the selecdon
between itemized deduction and OSD must be made first and foremost upon
filing of the first quarterly ITR and such selection must be applied consistently
all throughout the taxable year; that RR 02-2010 does not consider the selection
made on the annual ITR, regardless if it differs with the selection made on the
quarterly ITR filed; that it submitted additional supporting documents for its
declared costs and expenses in line with its protest through various LPNs; and
that the BIR letter dated September 24, 2015 signed by then Revenue Officer
(RO) Rebe D. Detablan further confirms the submission of said documents,
which were in fact verified, vouched and validated by the latter.”’

In its Final Decision,” respondent already agreed with petitioner that

pursuant to Section 7 of RR No. 02-2010, which amended Section 7 of RR No.
16-2008 in further implementing Section 34(L) of the NIRC of 1997, as
amended, the latter is considered as having availed of the itemized deductions
for TY 2011, since it failed to signify its option to claim either the OSD or
itemized deduction in its first quarterly return, albeit electing the OSD on its
annual I'TR for the same period; that since the option is irrevocable for the TY,
the itemized deduction method that should be applied from the first quarterly
return should be consistently applied for the entire TY 2011. However, despite
finding that itemized deduction is the applicable method of deduction for
petitioner for TY 2011, respondent still retained its assessment due to petitioner’s
alleged failure to support its allegation that it is entitled to the claimed expenses
under the itemized deduction.

At the outset, it is settled that itemized deduction is the correct method
applicable to petitioner for TY 2011. As such, respondent’s application of the
OSD in computing the assessed taxable income of petitioner is misplaced.
Nevertheless, for the petitioner’s declared cost of sales and expense deductions
to be allowed as deduction from gross sales under the itemized deduction, it is

76 Exhibit “P-3”, Docket, p. 306.
77 Motion for Reconsideration dtd. July 5, 2016 (Exhibit “P-9), Docket, pp. 359 to 363.
78 Exhibit “P-10”, Docket, pp. 81 to 84.
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Taxable Sales per Return P11,908,071.45
Add: Adjustments: Undeclared Sales 626,113.07
Vatable Sales P12,534,184.52
Output tax (P12,534,184.52 x 12%) P 1,504,102.14
Less: Creditable Input tax 1,334,340.87
VAT due P 169,761.27
Add: Disallowed Unsuppotted Input Tax 1,039.37
VAT due P 170,800.64
Less: Tax paid 94,633.20
Basic Deficiency VAT P 76,167.44

COMPROMISE PENALTY

The imposition of the P41,700.00 compromise penalty on deficiency
income tax, VAT and EWT must be cancelled absent a showing that petitioner
consented to the same.

It must be stressed that a compromise penalty is imposed to avoid
prosecution for violation of the provisions of the Tax Code.® Pursuant to
Revenue Memorandum Order (“RMO”) No. 01-90, as amended by RMO No.
19-2007, compromise penalties are only amounts suggested in settlement of
criminal liability, and may not be imposed or exacted on the taxpayer in the event
that a taxpayer refuses to pay the same. It is well-settled that this Court has no
jurisdiction to compel a taxpayer to pay the compromise penalty because by its
very nature, it implies a2 mutual agreement between the parties in respect to the
thing or subject matter that is so compromised, and the choice of paying ot not
paying it distinctly belongs to the taxpayer. The imposition of the same without
the conformity of the taxpayer is illegal and unauthotized.”

WHEREFORE, the instant Petition for Review is PARTIALLY
GRANTED. The assessments issued by tespondent against petitioner coveting
deficiency income tax and VAT for TY 2011 are to be UPHELD IN PART.
Accordingly, petitioner is ORDERED TO PAY respondent the aggregate
amount of EIGHT MILLION THIRTY-FOUR THOUSAND FIVE
HUNDRED EIGHTY-SEVEN PESOS AND EIGHTY-SIX
CENTAVOS (P8,034,587.86), inclusive of 25% surcharge, 20% deficiency
interest and 20% delinquency interest imposed under Sections 248(A)(3), 249(B)
and (C)(3) of the NIRC of 1997, as amended, computed until December 31,
2017, as follows:

IT VAT Total |
Basic Tax Due P2,183,027.51 P76,167.44 £2,259,194.95
Add: 25% Surcharge 545,756.88 19,041.86 564,798.74
20% Deficiency Interest:

8 The Philippines International Fair, Ine. vs. The Collector of Internal Revenne et. al., G.R. Nos. L-12928 and L-12932,
March 31, 1962.

% Commissioner of Internal Revenue vs. Lianga Bay Logging Co., Inc. et al,, GR. No. 1L-35266, January 21, 1991.
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4 i

IT: From April 16, 2012 to August 15, 2014

[P2,183,027.51 5 20% x 852/ 365 days] 1,019,144.90 1,019,144.90
VAT: From January 26, 2012 to August 15, 2014
[P76,167.44 x 20% x 933/ 365 days] 38,939.30 38,939.30
Total Amount Due, August 15, 2014 P3,747,929.29 $134,148.60 P3,882,077.89
Add: 20% Deficiency Interest from August 16, 2014 to
December 31, 2017
[P2,183,027.51 x 20% x 1,234/ 365 days] 1,476,085.45 1,476,085.45
[P76,167.44 x 20% x 1,234/ 365 days] 51,501.71 51,501.71
20% Delinquency Interest from August 16, 2014 to
December 31, 2017
[P3,747,929.28 x 20% x 1,234/ 365 days] 2,534,216.30 2,534,216.30
[P134,148.60 x 20% x 1,234/ 365 days] 90,706.51 90,706.51
Total Amount Due as of December 31, 2017 P7,758,231.04 P276,356.82 $8,034,587.86

In addition, petitioner is ORDERED TO PAY respondent delinquency
interest at the rate of twelve percent (12%) per annum on the total unpaid
deficiency taxes due as of August 15, 2014, in the amount of $3,882,077.89 or
equivalent to P1,276.30”" per day, computed from January 1, 2018 until full
payment thereof pursuant to Section 249(C) of the NIRC of 1997, as amended
by Republic Act No. 10963, also known as Tax Reform for Acceleration and

Inclusion (TRAIN) and as implemented by RR No. 21-2018.

SO ORDERED.

WE CONCUR:

MARIA ROWEN

SN

Associate Justice

91 PP3,882,077.89 x 12% / 365 days.

Ry Al 7T

MA. BELEN M. RINGPIS-LIBAN

Associate Justice
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ATTESTATION

I attest that the conclusions in the above decision wete reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

hy Auter. ——

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, is it hereby certified that the conclusions in the above
decision were reached in consultation before the case was assigned to the writer
of the opinion of the Court.

ROMAN G. DEL ROSARIO
Presiding Justice




