I OF THE PHULIPPLNEE
fIF TAX APPEALS
QuEzaoN CITY

LAWKENCE y. DEE, as
{mn.ng been) President
hovalier

l Im;,
w Varsus = Celsire CASE NU, Em
CUMHISEIONSR OF INTERUAL
RUVENUS, ( {,?,{
Respendent,

K ow e w v ww oowmoww o
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From the declsion of respondent Coamissicner
of Internal hevenue holding Le Chevalier, Inc,,
1ldsble for deficiency income tax for the year 196%
in the amcunt uf Fl09,4%11.50, inclusive of surcharge
and interest, petitioner Lawrence . Des, as presigent
of La Chevaller, lat., appealed to this Court,

On Oetober 20, 196§, respoadent Comalssloner
of Internal Revenms, acting on an affidavit executed
by an inforser, issued Authority No. 1%735 suthorizing
mureau of Internal Negveme Dxmminars Cayetano iedlda
and Antenis Tusaneza to verify end investigate the
internal reveme tax liabilities of Le Chovalierw,
Ine, These exnainers discovered that Le Chevalier,
Ine,, did not Tile nor pay ineome and business taxes
for the yoars 1363 to June, 1965, although it cetered
services not only to its members and guests but also
indiseriminately, tc the general public, On the basis
of their report, a lotter dated November 15, 1965,
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and snother letter dated December 7, 1965, were sent
 to Le Chevallier, Inc., informing it of the findings

of dxaminers Medids and Tusaneza and reguesting it

to present igs side of the case, As no action was
taken by Le vhevalier, Inc., on these letters, rese
pondent, in hi:; demand letter dated Jammary 13, 1967,
assessed and unmn.ndad from 4t the payment of 1‘_"&1.912 53
as fixed and percentage taxes and surcharges for the
period from lovember, 1963 to Jume 30, 1969,

From this declsion of respondent holding le
Chevelier, Inc,, liable for payment of P2h1,912,53 as
fixdd end percentage taxes and surcharges, Lawrence
e Dee, as presidant of Le Chevaller, Inc,, appealed
to the Court of Iax Appeals, The case vhich is one
titleds “lawrence .. Jee us President of Le Chevae
1iery Ince., vs., Comuissioner of Internal Hevenue,"”
was docketed as CiA Case Mo, 2208, In a decislon
‘dated December 15, 1975, this Court found that Le
Chovalier, Inc., was in feci & business proposition
disguised as o cluby, as well as a subterfuge for
Laurence ., Dee's own business activities, end theroce
fore held Lawrence @, Uee personally lisble for its
tax liability in the amount of P241,912,53, The
said decision of the Court became final and executory
on September 27, 1976,
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Meanwhile, mdmtmmisetthe‘smrsmtof
Lxaminers Cayetano Medida and Antonio Tusenesa, respondent
Comnissioner of Internal Nevemua, in a letter dated October
20, 1967, assessed and desanded from petitionsr Lawrence
e Uee, 28 president of Le Chewvalier, Inec,, the payment
of the amount of P109,%11,50, as deficiency income tax
for the year 196h, inclusive of surcharge and interest,
of Le Chevalisr, Inc,, computed as follows:

m‘hu ﬁﬁ’mmm:ﬁ:" o s o o o (PL64,267,79)

1. Undeclared cash salass
e X e
s Hisallowed _107,072.29. el 967,30

panse.
aat 1scome por inves.

t:l.uﬂﬂ.--
m%mmoqn- m
i surcharge « .« : de
1/25 B0e inte fre 4-20-65 to v

TOTAL AMOUNT DUS & COLLECTIRLE o » o Pﬁm

(Exh, “C" for petitionery lxhe "2" for respondent, ppe.

113-11%, Burcsu of Internal Hovenue records,)

For fallure of lLawrence Y. lee and/or Le Chevaller,
Ingcey to pay the aforementioned income tax assesasment, a
warrant of distraint of persomal property (Sxh, "H" for
petitioner; Exh, "3" for respondenty p. 185, huresu of Ine
ternal Revenue records) and a wvarrent of levy on real proe-
party (ixh, G" for petitioner; ixh. "%' for respondent;
pe 186, Bureau of Internal Revenue records) were issued by
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respordent acainst the propezties of ¢he Le Cnevaller, Inc.,
to effeet tle collection of the deflelency income tax., The
fgsuange of the warrants of distraint snd ir.-‘vy prompted
petitioner Lawrence G, e 4o fllec with thie Court a petie
tion fﬂ!“ the review, doncketed as C'A Mo, 2597, of tiw ﬂ-
¢isian of reepondent holding Le i.:&-.evaliar. 1Cey lidble for
the paymont .ﬂflthu alluged ﬂﬂ'inun:y income tax far 1964
in the saouns of ’l'.t'ﬁ,d.ll,fbul inglusive f surcharge and
interest, The arloinal plﬂtlun +faor review was later
amsnded by petiticnpre ‘:"I include ats defense of prescrips
tion, :

Against tols backdran, and becauss of the exact Ldentlie
Ly of the parties and the elear similarity of the lasnes
involved, thls 3 cal should tharefors be read In the light
of the decision of thie Count In CVA Case tny 2288, As @
matter oi {fogty, whén the Llnatant cane was called fsz hearlng
on Avgust 13, 1075, tha parties merely marced and offered
gheir docusentacy ev! itnge which we « all found ir the regs
ards of the lursad of Internal levenue pertaining te thie
procseding. !0 aral ovitinte was Intpoduced by the partiss,
but in pricenting and argouing thelr respective side of the |
Gase, tnhey justed exterzlyely from the transeript of steno=
graphic actes taken down during the hearings of CTA Case
Woo 4205, as well as from the deelsion thereof, For pure
'mu of detecmining the internal rovene tax llabillities
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of Le Chevalier, Inc., which was the subject matter of
the report of Sxaminers Hedida and Tusanesa, this appeal
is merely the contimustion of CTA Case No. 2208, vith tis
instant proceeding involving the question of the income
tax liebility, and the sarlier case (CTA Case Ho, 2208)
declding its liability for fixed and perceatage taxes.
As a besis for the discussion of the guestion as to whether
or not Lawrence (e Dee as president of Le Chevallier, Inc,,
is liable to the deficlency income tax for the year 1964
in the amount of F109,411,50, inclunsive of surcharge

and interest, the facts and lagal prineiplex involved

in CTA Case lo, 2208 are tharefore pertinent,

le Chevalier, Ine,, per its Articles of Incorpora=
tion, is a non-stock, non-profit cilub organized for the
benefit of its members and their guests. It occtablished
and spintained a bar, restaurant and nightelunb where fool
mmAm sorved, It was reglstered with the Seeurie
ties and Exchange Commission on ueptember 23, 1963 but
sctually started oporating its bar, restaurant and nighte
- elub on November 1, 1963,

As stated carlier, on the basis of the report of
Examiners Medida and Tusaneza, respondeat assessed and
demanded from petitioner the payment of £109,%1l.50
as deficieney income tex for the year 196%, inclusive
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of surcharge and interest. In resisting the assesament,
petitioner would, hovever, seek shelter in Seetion 27
of the Hational Internal Revemme Code by proffering to
attach to the club services of Le Chevalier, inc., prie
vileges which were allegedly afforded and made available
mnmm:,mumnrmtm
as well as their guests and vigitorss In other words,
Just like in CTA Case Hos 2208, petitioner guestions the
finding of respondent that lLe Chevalier, Inc., catered
not only to its sembers and their guests but also to the
general publicy And in insisting that the finding that
Le Chevaller, Ine,, catered to the general public is
based on informution given by an informer who wvas not an
insider in the club, petitioner attempts to draw support
from the tostimonies of witnesses presented by him in
CTA Case Hos 2208, This position of petitioner ignores,
wm_mmmmmumcm'mm
and the records of the Durcan of Internal Revanna pore
taining to that case and to this case; '

Sales invoices of Lo Chevaliery Inece, vore presented
in evidence in C7A Case Noy 22084 Yrom these it appesred
that Le Chevalier, Ines, had two sets of invoices: one
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for non-members and another for members, The fauct that
it had invoices for non-members is in ftself proof that
it catered to the general public, Moreover, the sales
invoices for members presented as evidence in this Court
show that the customers who paid thes were not members
of the elub,

Lawrence (, Dee testified that members were given
membership cards and an account mumber, When sorved
by Le Chevalier, Inc., the member signed and wrote his
card number in the place indicated at the foot of the
invoices, lNelther the signatures of the membors nor
their card mmbers appeared in the place indicated in
the numeyous invoices prasented in CIA Case No, 2208
On tke other hand, petitioner has not introduced in evidence
any ssles involce signed by any sember or at least with
indication of his card number, The ssles involces pre=
sented by respondent and the testimony of Dee are care
tainly not hearsay.

It is significsnt too that Floreneie Revilla, cashier
of Le Chevaliery Ine., vho was presemted as witness for
petitionar in (TA Case Nos 2208, and whose testimony in
that case was guoted extensively by petitioner in his
memorandum filed in thds appeal to support his stand that
the elub catered only to its members and other guests, ade
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mitted that the receipts of Le Chevalier, Inec., <id not
identify the members or the non-members, This tallies
with the testimony of Silverio Coching, s walter of the
restauyant of Le Chovalier, Ine., since 1964 who testi~
fled in CTA Case lo, 2208 that he did not notice any
customer who signed chits and showed his identification
card, According to him customers paid in cash, The
testimonies of Revilla and Coching are not hearsay,
dccording to Uxaminer Medida, Le Chevalier, Ine.,
had ninetéen (19) members in 1963 and thirty (30) in
1964, He based this finding on the Cash Journal Book
of the corporatian. There were two classes of mombexs,
one pald P1,000,00 and the other paid only P50.00 upon
becoming a member thereof, Ia a letter dated December
1%, 1970, counsel for petitionar admitted that in effect
there were only nineteosn (19) members in 1963 end thirty
(30) in 1964, Shese members could hardly absorb sales
of P70,000,00 in just two months of operation in 1963 nor
could they absorb sales amounting to P800,000,00 for
the year 1964 or the sales amounting to P510,288,35 from
January to June 30, 1965, These figures do not ineclude
sales amounting to P2lly000,00 discovered by the axim-
miners which were not reflscted in the éncome of le
Chevalier, Inc. Ihe clear indlcntion of the forecoing
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ke (See pp. %5, Decision
dated December 15, 1975 of this Court in CIA Case No.
2208, Lawrence (. Deec as president of la Chevslier, Ing.,
vs, Comnissioner of Internal Hevenue,)

Le Chevalier, Inc., being in fact & usiness propo=
sition disguised as a elubd which catered indisceriminately
to the general public, it was not therefore a non-stoek and
non=profit exclusive corporatlion exempt from income tax
undor Section 27 of the Nationsl Internal Revemie Code but
a corporation engaged in business taxable under Cection
24 of the same Code, | |

With the above findings of this Court in CTA Case
Hoe 2208 that there were only thirty (30) members in 196
and they could not absorb sales amounting to P800,000,00
for that yesr, coupled by the fact that these figures do
not inelude undeclared and suppressed cash sales in the
sum of P2W,29%,2% whiech vere not reflected in the income
of le Chevelier, Inec,, wve see no significance in ths argu=
ment of petitioner that Le Chevalier, Inc,, suffered s
loss during its 1964 operations and, hence, not subjeet
to incowe tax. The amount of PLE7,672.95 claimed by le
Chevalier, Inc,, as entertainment sxpemses ih 1964 was
disalloved by rupunmt": examiners becsuse 4% was found
out to be fietitious, "Verification of this accouni dise
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‘elosed that no pertioular persons are peciplents of the

hugs disbursesant,” (Zzi, "A",, petitionery Gxh, "1%,
Posponiait, mMW“Mimmw
cords,) If the anterteirment expenses nad reslly been
ineurred, recaipts ex chite world have hun issved by
the pursols o eutitias o wihle! Lhe payments had been
madey otusrvise, il kot properly supported, the elatm
must be rejevted. ( cllewtor of Latarsal Revanus ve,
Goudrieh Invernationsl ‘mbber Go., Hoe (22205, Locems
ber 22, 1967, 21 00 A 2336, i

Se mote that 1a his mens:andum (yse 13<1%) pobi-
tlouar rofars %o Hess sutertadniant exponsos us “axe
penses for ealtertalnacs"y probably gﬂ.u:lﬁ aud wages,
whotuer in cach o in kicd, pald or clven %o singeis and
otucr ealertainerss This assartion ‘s sratnitens nnd
we dedn Lt uwnastonsary to pase upon the hmtibua:tr of -
th20¢ expensge ss selsries or othey conzen:stlen 0P perw
socal services actually rendered, The evidsncs shows
that petitionas labeled this item ne suburtsliuvent ex-
penses but verification disclosed thet no particulag,/
porsoas wars redplents of theso exgeailtures, (Ses &l
Porvenir wunbor ‘roduets, lnce vee Hisael Veru, Cia
Cazes Nose 170 & 1705, July 26, 1969, certiorari denied,
Le3A583mil, abruazy Liy 1970)
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Petitioner now seeks refuge in the basic prineciple
of corporation law that a corporation has a personality
separate and distinet from the persons composing it.
lLe Chevalier, Inc., being a corporation with a perso-
nality separate and distinet from petitioner, the late
ter argues that he can not be held 1lisble for the pay=
ment of the income tax 11ability of the former,

Petitioner's position has already been foreclosed
by the decision of this Court in CIA Case Ne, 2208,
SiiER, the parties, faoctual setting and lssue of which,
as earlier stated, are on all fours with the case at
bar, and whore the Court disposed of the same question
and contention in clear and unequivocal terms, in the

following wises
Ve agree with res that lawrence I,
bee is lia for the tax lisbility
of le C s Ino,

In a statement of 23, 1 of heynaldo
SRR o e b, T e
' ca

m‘lgﬁ it that

9y
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alone because Lo Chevalier was but a subterfuge
for his own business activities,

W2 find no cogent end velid rsason to modify, meh
less depart from the conclusion reached in CTA Case
foe 2208, as expressed in the above-guoted opinicm
of thls Court thare, and Lhe sune should resolve the
identicel problem agein brought before us in this proe
ceeding, By this rationsle, this Court has looked
beyond the corporate fors, and ignored Lho separate
entity of a corporation, In law end in fact, and for
all practical purposes, ie Chevalier, Inc., and Lawrence
de Dee ware one and the same, with the former being bdut
a subterfuge for the business activities of the latter.

The problem of prescripliocn, another roadblock
set up by petitioner to his 1lability for payment of
the smount of PLO9,411.50 as iocome tax for the yesy
196k%; inclunsive of inmterest and surcharge, comes im,
While petitioner doss not quarrsl with respondent
that the ansessment of the incoms tax in question had
been made within the pariod of Limitation preseribed
in Section 331 of the Hationgl Internal Reveme Code,
the former argues that the collection thereof is now
time-barred becamse the warrants of distraint and lewy
were issmed beyond the five-ysar prescriptive period
provided for under Sectiom 332(e) of the same Code,s
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By Seetion 33i(e) of tie Tax ode, whore the
assesscent of any ioterosl rovense tax has boun sade
withia the paried of lisiteticn prescribed in Section 331,
such tax may be collected by distralnt or lawy or Wy
& procesding ia eourt, Wbt caly LT begun, insofar as
pertinant hereto, within five year: after sssecosent
of the tax, Lovever, vhare Ly repested remects, or
mﬂuﬂﬂﬁim toe Governmont has boan,
for good roasons, pevsuaded to postpone colleetion to
aake him feal tant the deusnd was oot unreasommble off
that o harressnent or injustice is meant by the Governe
mant, ihoe taxpayer is mroventied {ron sotting up the dow
fanse of prascription awen if he has not provicusly wvalved
4% in writing., (Coliector of Intarnnl Neverme ve, myoe
onsolldated Mlalng cospaayy of sley =11707, lovenber
a3y 1958, MOh Phile Ul9g Rapublic vo, icobedo, le20M77,
Mareh 29, 1968, & Cha 1356e) I the tawpayer reguests
m#mm the perlod betweea
the petition for recuasideration and the yevised asrgsse
mest 1= Lo bu substrected from the total proseriptive
poriod, (Commissioner of Iaternal lovesnus ve, Sison, i=
13759 April 30, 1963, 7 ChA 804, citing Fepullie wn,
ablagny i=lb5l9y July 26, 1960, 100 Phils 1105; wuerel
vs, Collector of Internel Hoveme, =10P05, Octobar 30,
1962y 6 SCEA 30h Bepublic Wi, Lopas, L=l5007, Meveh 30,
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1963, 7 5CIA 566,) As o matter of faet, under the pre-
sent provisions of Section J33 of the National Internsl
Revenue Code, as amended by Presidential Decrse Lo, 69,
when the taxpayer requests for a reinvestigation which
1s granted by the Commissioner of Internal Nevemnue, the
running of the statute of limitgtions provided in Cec-
tion 331 or 332 on the making of assessment and the bee
ginning of distraint or lewy or a proeceeding in court
for collection shall be suspended, '

lierey in the case at bar, respondent, based on
the report of the investigation dated November 10, 1965
submitted by his examiners Medida and Tusanesa, assessed
and demanded from petitioner, in his demand lotter dated
October 20, 1967, the payment of P109,411,5¢ as income
tex for the year 1964, inelusive of interest zné supe
charge, Petitioner must have been forewarned of the
assesement for as early as October 2, 1967, prier to
the issuance of the demand letter on Oetobar 20, 1967,
Atty, Teofilo V¥, Menalo, counsel for lLe Chevelier, Inc.,
bhad already requested reinvestigation of the income tax
assessment in question. (p. 109, Buresu of Internsl Fe-
verme records,) This request for relnvestigation was
favorably considered and taken cognizance of by respone
dent Tor as stated by him in his memorsndums |
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(e)

(¢)

(@)

n

~ to ¥r, Lawrence Des

The Chief, Gpeclal Investigation Division
referred the case for imsediate reinvestis

mwnmmthm

ek

The uroup submitted his comments
unl ﬂhﬁuuthuum-

ﬁ“.ud.. it S et

recs,)s

R e e g i K
a wal

ﬂﬁh’m,h, to submit
of the Defense of Prescription under

cords available for verification (p. 121 BIB
records)

the
wm.mg,“ Comnissioner of Ine

the
to the books covering the
mmlahug &.mmn::m
fatled to bring the books of accounts neeessary

to effect the reinvestigation of the tax case,
m‘ﬂ am,mtth-_m

PR s,

On July 1969, the Assistan -
mg’u Uie ' Indevecambioe BIR

5:- of Intersal hevemue dated June
1 to Hedida
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. ®bile the tﬂmt.lutlhn of the aszos:deus by
respoidegnt was in progress as disenceed sbove, ancther
letter dated Deceuber il 1970 was filed by Atty,
Franciseo J. Melata, dr., for and in bebslf of peti
ticner, vhich lettar, u!‘bu stating the facts of the
muammm-muafw jonar, Gofte

plote with aitations of awthorities and grovisicns of

law, proyed thut: "Ia viow or the foregelag, it is
respectiully reyvanted thet the ;bove sssesrments Le
relavestissted, reconsidered and withayzim and taat
the case be considerosd closed," (poe um,m
of interncl Novertio roeovis,) Howevar, oa February 6,

- 197%, respondent issued warrants of dlstzaiot sod

Wuﬂmtmmuruwm, Ince, to
enforce collaotlon of Lue iscamo tax covered in tha

assessaent in questiui, The partiass are in sgreenunt
that the issucrge of the warrants of distreint nnd

levy by respondent to enforece colleetioca of the iucoma
tax assessed, without Oetegorieally deedding the ree
@est of potitloner for reconsideration and reinvastie
m*mmw‘mamxﬁtwh reuast
for reconsidaratios and reinvestigation, =ad petitlona
may appesl thorefron to the Court of Tax Appaenls, ns
he did by filin. the present petition for review,
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(Philippine Vienters Iovestment Co. vs. Comuissioner
of Internal Revenue, CTA Case lo. 1266, November 11,
1962,)

If a request for reconglderation or reilnvestigae
tion made by the taxpayer sucpsads the muwming of the
prescriptive period provided im Section 332 of the MNge
ticnel Internal Revemue Code for the assessment and cole
lection of internsl revesue taxes (Rapublic vs, Aquias,
L-2187%, June 30, 1970, 33 FCRA 607), then there scems
to be no doubt thnt the right of the Governmeni to cole
lect the incoms ftax coverod in the assossment under con-
slderation has not proscribed because as early as October
2y 1967, petitioner had already filed a request for the
reconsideration and relavestigation of the ease, which
was fovorably considered by respondents and it was enly
on February 6, 197%, when It was denied with the issuance
of the warrants of distraint snd levy to enforce collection
of the income tax sssessed, .nd oven if the request fop
reconsideration and reinvestigstion dsted October 2,
1967 did not toll the preseriptive poriod, respondent
argues correetly on this point that the lotter dated
Degomber 14, 1970 of petitioner has hovever suspended
the running of the period of limttation of collection
of the tax in question snd, hence, the GCovernment has
still ane (1) year, eight (8) wonthe snd six (6) days
ummumnmmm Foy purposes of
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clarificution, the computation of the period iz as fole
lowss |
Bt of Ermestri; Imllppie.; A
&a.nfdwtspmtartmg-w;fm.& dﬂd:’

Five preseriptive 1od within
mmlec ---’-'“------ O=0

Mﬂl MW'S tﬂ'-—— - - P
!uh.'l.mig:rntdtn vithin whiek

LTI ake

Q year, & months and 6 days)
Consequenatly, tiw ilssuance of the werrauts of distraing
and lovy deted lebruary 6y 197y wldch were served upon
potitioner on 4April 16, 197%, ond vhieh tho partlies ade
mitted Go be the fimal deciuion of respondent, is well
within the five (¥) year prescriptive period of cole
lection preszeribed in Section 332(e) of the Hational
Internal Ngverne Code, <he right of the Governsant to
collect tho income tax involved in the assesssent in
question has oot tharefore proscribed,

" For the forogoing roasens, tie decision of ress
pondent Caommlszsicner of Intcernal Rovenue finding fe
Chavalier, Inc,, iiable for duficiency income tax for
tha yuer 196% in the emount of FLOO,L11,50, inciusive
of interast and surcharge, and holdinz petitiones
Lawrence 7, Dec peracomally I-Mpimihlé for this tax
11ability of Lo Ghevallar, Ina,, mat be suntaineds
There boing no income Sax retuen f1led for the veap
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1564, and Lt gpoarine from the svidenge presohisd, a4y
discussed sbove, that Le Ohevaller, Ine,, ¢hurged Ylete
Ltious exparses, suppreceis earh veler, nals slred two (2)
séts of waleo Llevoices; 40 was &6 faed s * alrcue proe
pnnun dissulned ut @ club and q m...wnr whi for pege
I.'H. g’ . own (usliness u*‘"iﬂm. aryan'ied an . operate
wd by Lawrenge ., Uuw for taxeevdslon puzp. «vu; whish
;11“1? evince wiiii d intent pot S flic o retueng ae
e Setavcor iocwen wne putincss Yaxen wore in faet t';lll
or p!i*‘ gy it Sty the perleds eovered by fhiﬂ Nll
and CTha Case Mo, ih*f'li; 1he tﬂ:‘ﬁ.ﬂshlén ef the listy pam
cent (508 ) swghacge i the st of thw tex by regponde
ont, swhikohi was nwver wuasdorned Wy setiticrer, la in
atehrdanse wilh zw, datitianer Lawones & Lee Ls,
tharefore, ardecsd =0 a3y t.;'r:n;m,: et Comal: gfoner of
Intexnal Wrdnue 1he aald amount of FLM41]1,00 s do=
ficlandy income tax [0 A964, pids DY susensrge and 1%
:ntaiv intercsy faal 'ium 2y 3967 up tu Ugtaber 20,
1975, In sccordsnce uu.h Seesxlion Bl of the Hationdl In-
tuu.t WY A0 “oue, as econded by Lapubllc Gt te, 2343,
SO Sy the dppedded deSldion Ls Berery of ! Lrined
8t pellitlorer's Conte. |
82 AlLsKLl, ‘

wegon Cits, ~ay ul 1976, C Z ﬁ

AMARTL
Asting Presi 1;5 .hulu

-

I Comgumy ,ﬂ

CiMTANTE Oy Rlawd'IE
late Judge

1
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