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Respondent is a public officer duly appointed by the President of the
Philippines, and is the head of the BIR, the government agency officially
responsible for the assessment and collection of all national internal revenue
taxes, fees, and charges.?

THE FACTS OF THE CASE

On October 27, 2017, petitioner sold its common shares in Kepwealth
Property Phils., Inc. (KPPI) to these buvers:®

No. of Common Shares . Price per
Buyer P
uy Sold Total Purchase Price Share Sold
Las Tuazon & Sons Realny Inc. 356,090
_— : . ’ ¢ 273 -
(Las Twazon) (the Law Twazon shares) P8.311,580.84 P23.34
Crown Castle Holdings.Com, Inc. 4,795,410
. - ! Lo 1 028 275 04 23,
{Crown Castle) (the Crown Custle shares) P111,928,225.94 P23.54

Petitioner then applied for the Cersficate Anthorizing Registration for the sale
of its KPPI common shares to Las Tuason and Crown Castle, During the CAR
processing, respondent, through Revenue District Office No, 49, claimed that
petitioner is liable for donor’s tax pursuant to Section 100 of the Tax Code’
because petitioner allegedly sold the Las Tuazon Shares and Crown Castle Shares
(Sale Shares) for less than their full and adequate consideration.

On February 20, 2018, petitioner, through Ms. Telicidad V. Razon,
received the Letter of Anthority (1.LOA), authorizing the examination of petitionet’s

accounting records for donor’s tax for the period “October 27, 2017 to October
27,201773

Thereafter, on March 6, 2018, petittoner, through Ms. Kristina Frias,
teceived the Notice for Informal Conférence, requesting petitioner to offer its
explanation or present its objection to the initial findings of respondent.’

On July 19, 2018, petitioner received respondent’s Prediminary Assessment
Notice (PAN) dated July 16, 2018. The PAN contains the assessed donor’s tax of
petitioner in the toral amount of P85,585,729.48, inclusive of surcharge, interest
and penalties, for taxable vear 2017."

~

5 Par, 2, Petition far Review, vis-a-vis par. 2, Aniwer (With Special and Affrronatioe Defenses), Docker — Vol. 1, pp. " and
378, respectively,

¢ Par. 2, Stpulated Facts, JSF, Docker — Vol. v, PP 2180 ro 2181,

 Par. 3, Stipuated Facts, [SF, Docker - Vol. V', p. 2181.

# Par. 4, Stipulared Facrs, JSF, Docker — Vol ¥, p. 2181, Exhibir “R-17, BIR Records — Folder 1, p. 2

Y Par. 3, Stipulared I'acrs, [SF, Docket — Vol V', p- 2181; Exhibit “R-3”, BIR Records — Folder 1, p. 384.

" Par. 6, Supulated Facts, |SF, Docket - Vol \, p. 2181; Exhibit “P-117, Docker - Vol. 11, pp- 792 to 794; and
Exhibit “R-3" to “R-7", BIR Records — Folder 1, pp- H07 o 410
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Subsequently, on August 3, 2018, petitioner then filed with the BIR the
letter of even date,! tequesting for the withdrawal and cancellation of the said

PAN.

On July 4, 2019, pedtoner received the Fommal Assessment Notice (FAN)
dated June 19, 2019 with the Deails of Discrepancies.?

Petidoner then filed wirh the BIR, on July 31, 2019, the letter of even date

(request for reconsideration),” requesting for the withdrawal and cancellation of
the said FAN.,

On August 5, 2020, peutoner received the Fina/ Decision on Disputed
Assessment (FDDA) dated August 3, 2020. The FDDA upheld the donor’s tax
assessment, inclusive of surcharge, interest and compromise penalty, against
petitioner in the amount of P98,318,731.68.™

On September 17, 2020, petitioner filed the present Petition for Review,

Within the extended time granted by the Court,'® respondent posted his
Answer (With Special and Affirmative Defenses),” asserting that the Court lacks
jurisdiction to entertain the present case, as the Pefition for Review was filed beyond
the prescribed thirty (30)-day period to file an appeal before this Court reckoned
from the date of receipt of the FDDA. Hence, according to respondent, the
assessment has become final, exccutory and demandable pursuant t Section 228
of the National Internal Revenue Code (NIRC) of 1997, as amended,
Respondent also contends that pettioner is liable for donor’s tax, amountng to
P08,318,731.68, inclusive of interests and surcharge, as well as compromise
penalty, amounting to £100,000.00; and praved for the dismissal of the Pefizion
Jor Review.

Thereafter, respondent transmirted the BIR Records for the present case on
December 21, 2020," consisting of two (2) folders,

On January 4, 2021, petitioner filed its Reply to respondent’s Answer.'®

1 Exhibir “P-12”, Docker — Val. 11, np. 796 to 806.

12 Pay. 7, Supulated Facrs, JSF, Docket — Val. V| p. 2181; Exhibir “P-13, Docker - Vol. 11, pp- 812 1o 817; and
Exhibit “R-9"" 1o “R-12”, BIR Records — Folder 1, pp- 431 and 439 o 443,

L Exhibir “P-147, Docket — Vol. 11, PP- B18 ro 827.

M Par. 8, Stipulared Facts, |5F, Docker — Vol V', PP 2181 to 2182; Exhibir “P-1537, Docker — Vol V1, pp. 2823
to 2826; and Exhibit “R-147, Docker - Vol. 7, pp. 371410 3717

5 Docket — Vol. 1, pp- 6 to 34,

' Respondent’s Mation for Extension of Tempe 1o Fife Amaner, and Order datred November 20, 2020, Docker — Vol 1,

pp- 371 to 573 and 376, respecrively

" Docker — Vol I, pp. 378 10 387

"% Compliance, Docker —~ Vol I, p. 577

¥ Docker — Val. I PR 636 to 643,
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In the Resolution dated March 12, 20212 the Court denied respondent’s
prayer to dismiss the present case.

The Pre-Trial Conference was initially set on April 19, 20212 and was

reset to June 16, 2021.%* Respondent’s Pre-Tria/ Brief was posted on April 15,
2021;7 while petitioner filed its Pre-Tria/ Briefon June 14, 2021.%

However, during the June 16, 2021 hearing, the partdes were instead
ordered to immediately proceed and 1o personally appear, or through their
authorized representative, before the Philippine Mediation Center-Court of Tax
Appeals (PMC-CTA) on July 12, 2021, and the Pre-Trial Conference set on said
day was cancelled.” Thereafter, the PMC-CTA issued the N Agreement To
Mediare dated July 12, 2021,% stating that the parties decided not to have their
case mediated. Thus, in the Resolution dated July 15, 2021, the Court set the
Pre-Trial Conference anew on September 8, 2021, which was later reset to, and
held on, November 22, 2021,

On January 6, 2022, the parties posted their Joins § tiputation of Facts ™ which
was approved and adopted by the Court in the Pre-Trial Order dated March 14,
2022

Trial then ensued, with the parties presenting their respective testimonial
and documentary evidence.

Peutoner offered the testimonies of the following witnesses, namely: (1)
Mr. Alan I Claveria,” petitioner’s President; (2) Ms. Felicidad V. Razon,
peadoner’s ‘Ireasurer; and (3) Prof. Joselito G. Florendo, petitioner’s expert
witness t0 opine on the computation of the book value per share (BVPS) of
KPPI’'s common shares.

~

* Docket - Vol. 11, pp. 665 to 674,

2l Notice of Pre-Trial Conference dared March 12,2021, Docker - Vol. 11, pp- 675 to 676,

2 Notice of Reserting dated June 16, 2021, Docket - Vol. 11, p- 933

¥ Docket — Vol. I1, pp. 925 to 932.

# Docket — Vol. II, pp. 936 to §57.

2 Alinutes of the hearing held on, Order, and Resolution dated, June 16, 2021, Docket — Vol. IV, pp. 1721 to
1724,

* Dacket — Vol. IV, p. 2167.

= Docket - Vol IV, p. 2169.

* Notice of Resetung dated Qcrober 13, 2021, and Order dated November 22,2021, Docker — Vol. ¥, pp. 2170
and 2171, respectively.

* Docket - Vol V, pp. 2180 ta 2183,

* Docker - Vol. V', pp. 2209 1o 2216.

M Exhibic “P-277", Docker — Vol. 11, pp- 681 to 704 Minutes of hearng held on, and Order dated March 30,
2022, Docket — Vol. Vv, pp- 2217 o 2218; Bxhibat “1P-297 Docket - Vol V', PR 2224 1o 2249; Minutes of
hcm'ing held on, and Qrder dared June 6, 2022 Docker — Vol. V1, pp- 271810 2719

2 Exhibit “P-28”, Docker — Vol 11, Pp- 970 o 283; Minutes of icaring held on, and Order dated Sy 18, 2022,
Docket - Vol. V', pp. 2219 10 2220.

# Exhibit “P-317, Diocker — Vol. IV, pp- 1728 to 1741; Minures of hearing held on, and Order dated June 6,
2022, Docket — Vol. VI, pp. 2718 10 2719.
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Peuitioner filed its Offer of Evidence on June 24, 2022.% Respondent posted
its Comment (to Petitioner’s Offer of Evidence dated 24 June 2022) on July 19,2022.% In
the Resolution dated September 20, 2022,% the Court admitted petitioner’s
offered exhibits, except for Exhibits “P-77, “P-7-27, “P-8”, “P-8-a7, “P-97, “P-
9-a”, “P-107, and “P-10-a”, for failure to submit the onginals for comparison.

On October 4, 2022, petitioner then filed its Moton Jfor Reconsideration,” to
which respondent posted his Comment (Re: Petitioner’s Motion for Reconsideration dated
04 October 2022) on October 14, 2022 3

For his part, respondent offered the testimony of Revenue Officer (RO)
Karen R. Esparraguerra.®

Respondent’s Fompal Offer of Evidence was filed on October 21, 2022.%
Peutoner posted its Comment on/ Olyection to Respondent’s Formal Offer of Evidence
dated October 21, 2022 on November 3, 20224

In the Resolution dated Januarv 23, 2023 the Court: (1) granted
petitioner’s Motion for Reconsideration, thereby admitting Exhibits “P-7-a”, “P-8”,
“P-8-2”, “P-97, “P-9-a”, “P-10”, and “P-10-2”; and (2) admitted respondent’s
otfered exhibits.

The Memorandum for the Petitioner was filed on March 8, 2023;* while
respondent filed his Memorandnm on Narch 21, 2023+

The present case was submitted for decision on April 18, 20235
THE ISSUES

The Court 1s confronted with this main issue: “Whether the Petitioner
is liable to pay the assessed deficiency Donor’s Tax amounting (o
P9K8,318,731.68, inclusive of surcharge and interests, and Compromise
Penalty amounting ro Php100,000.00 for taxable year 2017,”

H Docket - Vol VI, pp. 2720 1o 2741,

¥ Dacket - Vol. 7, pp. 3678 1o 3679.

* Docket ~ Vol. 7, pp. 3688 to 3689.

¥ Docket — Vol. 7, pp. 3693 to 3701.

3 Docket - Vol. 7, ppe 3719 to 3722,

3 Exhibir “R-15”, Docket - Vol. I, pp. 388 ro 603; Minures of the hearing held on, and Order dared, September

22,2022, Dacket — Vol. 7, pp. 3690 ta 3692,

* Dacket - Vol 7, pp. 3703 10 3712,

1 Docket — Vol 7, pp. 3725 10 3729.

2 Docket — Vol 7, pp. 3733 to 3739,

9 Daocket ~ Vol. 7, pp. 3741 0 3770,

* Docket — Vol. 7, pp. 3775 ta 3792,

* Docker — Vol. 7, pp. 3801 to 3802
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THE ARGUMENTS OF THE PARTIES
Petitioner’s arguments:

Peduoner argues that the assailed Decision ignores and erronecusly fails
to apply Revenue Regulations (RR) No. 6-2013 which amended (a) the definition
of the fair marker valuc (I'MV) of shates of stock not traded and listed through
the local stock exchange and (b) the manner of computng the FMV of shares
under Section 7(c.2.2) in relation to Section 2(v) of RR No. 6-2008; that cven
assuming that Section 2(v) of RR No. 6-2008 should sdll be considered in the
compurtation, the par value of KPPD’s preferred shares should not be deducted
n computing the FMV of the subject shares of stock (ze., the s Tuazon and
Crown Castle shares) because KPPI's preferred shares are not given preference in
the distribution of the corporation’s assets in case of liquidation; that the assailed
Decision upholds a method of computing the FMV of shares which erroneously
ignores the fact that KPPI’s common shares and preferred shares have equal
nights and privileges; and that the assailed Decision erroneously finds that
petitioner 15 subject to donor’s tax on its sale of the subject shares of stock, even
though there is no deemed gift because the consideration that petitioner recelved
therefor is higher than the FAV' thereof computed in accordance with RR No.
6-2013.

Respondent’s counrer-arguments:

Respondent insists that the Court has no jurisdiction over this case as the
Petition for Review was filed out of time; that the Supreme Court’s (SC’s)
Administrative Circular (AC) No. 43-2020, as amended by AC No. 43.A-2020,
finds no applicadon in this case; that petitioner 1s liable for donor’s tax
amounting to P98218731.68, inclusive of interests and surcharge, and
compromise penalty amounung to P100,000.00; that it was duly notified of the
assessment and was accorded due process of law; and that the donor’s tax
asscssment has facrual and legal basis.

THE COURT’S RULING

The Petition for Review was timely
filed. Hence, the Court has
jurisdiction over the case.

Petitioner alleges that at the time it received the FDDA on August 5, 2020,
the National Capital Region (NCR) was under the Modified Enhanced
Community Quarantine (MECQ), and on the basis of the SC’s AC No. 43-2020,
with its addendum AC No. 43A-2020, it has until September 17, 2020 within
which to file its petition.
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Respondent, on the other hand, asserts that the Pezition for Review was filed
out of time, and that SC’s AC No. 43-2020, as amended by AC No. 43A-2020,
does not apply in this case. According to the respondent, said AC only affected
the filing of petitions and other court submissions from August 4 to 18, 2020 as
the Court’s operations resumed on August 19, 2020. Thus, there is no hindrance
for the petitioner to file its appeal before this Court on or before September [4],
2020 or the thirtieth (30™) day from its receipt of the FDDA as provided under
Section 228 of the Nauonal Internal Revenue Code (INIRC) of 1997, as amended.

Respondent’s view is without merit. The Petizzon for Review was timely filed.

Apparently, the dispute on the timeliness of filing the present Pefizon arises
on the interpretation of the following provision in 5SC’s AC No. 43A-2020 dated
August 3, 2020:

“ADMINISTRATIVE CIRCULAR NO. 43A-2020
XXX XXX XXX

1. The reglementary periods for filing of petitions, appeals,
complaints, monons, pleadings and other court submussions before
the courts shall be suspended from 4 to 18 August 2020, and shall
resume on 19 August 2020, without prejudice to those who have
already filed such pleadings and documents within  their
reglementary periods. In the same manner, the periods for court
actions with prescribed periods are likewise suspended, and shall
resume on 19 August 2020.

33

XXX XXX XXX

In this Court’s Resolutdon dated March 12, 2021,% W% interpreted the
foregoing AC in this wise:

“At the outset, it is worth mentoning that this Court issued
Memorandum dated August 4, 2020 echoing the order of the
Supreme Court suspending the reglementary periods from August
4, 2020 to August 18, 2020 and shall resume on August 19, 2020.

This is becausce the categorical language of Administrative
Circular No. 43A-2020 leaves no room for doubt. The suspension
of reglementary period extends to the filing of all petitions,
appeals, complaints, motons, pleadings, and other court
submissions without any qualification or reservation. As such, the
Coutt finds itself unable to subscribe to respondent’s interpretatton

"

¥ Resolution, Vol. 2, pp. 663-67++
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that the same is only applicable to those filings and submissions
that fall due during the period of suspension.” (Emphasis added)

This Court further ruled as follows:

Prescinding from the foregoing disquisition, petitionet
should be given the fullest opportunity to establish the merits of
his appeal considering that what 1s at stake is a possible deprivation
of its property which 15 one of the fundamental rights protected by
our Consutution. As such, the Petiton for Review filed on
September 17, 2020 is well within the 30-day peniod fixed by law,
reckoned from August 19, 2020, which 1s the resumpton of the
reglementary period to file pleadings and other court submissions
as provided in the SC Administratve Circular No. 43A-2020.
Perforce, the FDDA has not attained finality and the instant case 1s
within the jurisdiction of this Court.”

Peutioner received the FIDDA on August 5, 2020. At this date, ordinarily,
the last day to appeal before the C'TA should have been on September 5, 2020.
With the promulgaton of SC No. 43A-2020, suspending the reglementary
period, the 30-day reglementary period to file petition before this Court did not
run until August 19, 2020. Thus, counting thirty (30} days from August 19, 2020,
pettioner had unul Seprember 18, 2020 to file its petuon before this Court.

Petitioner filed the present Pefition for Review on September 17, 2020, which
1s well-within the adjusted reglementary period pursuant to SC’s AC No. 43A-
2020. Thus, this Court has jurisdicton over the satd Pettion for Review.

Whether or not petitioner should be
held liable for donor’s tax

Petitioner alleged that in the assessment of its donor’s tax lhability,
respondent, instead of applving the applicable provision of RR 6-2008 as
amended by RR 6-2013, erroneously relied on a repealed provision of RR 6-2008
in its compuration of the fair market value of Kepwealth Property Phils. Inc.
(KPPIY’s common shares.

On the other hand, respondent claims that the donor’s tax assessed against
petitioner was based on the findings that petioner sold shares of stock for less
than the adequate consideration, hence, the same shall be considered gift that is
subject to donor’s tax pursuant to Section 100 of the NIRC of 1997, as amended,
in relation ro RR No. 6-2008 and RR No. 6-2013; and that since RR No. 6-2013
did not mention the situation wherein the outstanding shares of the company
consist of common shares and preferred shares, respondent applied Section 2 (v)
of RR No. 6-2008 in the determination of the value per share sold.

//
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In determining whether petitioner is liable for the assessed donor tax, We
shall first determine what is the applicable rule in the computation of the subject
sale of shares of petitioner.

The amended provisions of
RR No. 6-2013 should have
been applied by respondent in
this case.

Section 100 of the NIRC of 1997, as amended, provides:

SEC. 100. Transfer for Less Than Adequate and Full
Consideration. — Where property, other than real property
referred to in Section 24(D), is transferred for less than an adequate
and full consideration in monev or money’s worth, then the amount
by which the fair market value of the property exceeded the value
of the consideration shall, for the purpose of the tax imposed by
this Chapter, be deemed a gift, and shall be included in computing
the amount of gifts made during the calendar vear,

The pertinent provisions of Revenue Regulations No. 6-2008,
Consolidated Regulations Prescribing the Rules on the Taxation of Sale, Barter,
Exchange or other Disposition of Shares of Stock Held as Capital Assets, dated
April 22, 2008, provides:

SEC. 2. DEFINITION OF TERMS. - For purposes of

these Regulations, the following definition of words and phrases are
hereby adopted:

XXX XXX NXX

(c) “Shares of Stock” shall include shares of stock of a
corporation, warrants and/or opnons to purchase shares of stock;
as well as units of participation in a partnership (except general
professional partnerships), joint stock companies, joint accounts,
joint ventures taxable as corporations, associations, and recreaton
ot amusement clubs (such ad golf, polo or similar clubs}; and mutual
fund ceruficates.

XXX XXX XXX

(v) “Book Value per Share” refers to the value per share
computed by dividing the rtotal Stockholder’s Fquity of a
corporation or net assets of the company by the number of
outstanding shares or units if participation in a company. In case
there are preferred shares as well as common shares, the book value
per comtnon share 1s computed by deducting the liquidation valu/e/
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of the preferred shares form the total equity of the corporaton and
dividing the tesult of the number of common shares outstanding as
of balance sheet date. The liquidation value of the preferred shares
15 equal to the redemption price as of balance sheer date, including
any premium and cumulative preferred dividends in arrears.

XXX XXX XXX

SEC. 7. SALE, BARTER OR EXCHANGE OF SHARES OF
STOCK NOT TRADED THROUGH A LOCAL STOCK
EXCHANGE PURSUANT TO SECS. (C), 25 (A)(3), 25 (B).
27 (D) (2), 28 (A) (7) (C), 28 (B) (5) (C) OF THE TAX CODE,
AS AMENDED. -

XXX, NXX XXX

(c.2) Definition of "fair market value" of the Shares of Stock. -
For purposes of this Section, "fair market value" of the shares of
stock sold shall be:

(c.2.1) XXX
XXX‘ XXX XXX

(c.2.2) In the case of shares of stock not listed and traded in the local
stock exchanges, the book value of the shares of stock as shown in
the financial statements duly certified by an independent certified
public accountant nearest to the date of sale shall be the fair market
value.

On Apnl 11, 2014, the BIR issued Revenue Regulation No. 6-2013,
Amending Certain Provision of Revenue Regulations No. 06-2008 Entided
Consolidated Regulations Prescribing the Rules on the Taxation of Sale, Barter,
Exchange or other Disposition of Shares of Stock Held as Capital Assets.

Section 2 thereof states:

SECTION 2. Sale, Barter or Exchange of Shares of Stock Not
Traded Through a Local Stock Exchange Pursuant to Secs. 24 (C),
25 (A)(3), 25 (B), 27 (D) (2), 28 (\) (7) (C), 28 (B) (5) (C) of The
Tax Code, as Amended. - Sec. 7 of RR No. 06-2008 is hereby
amended to read as follows:

“SEC. 7. Sale, Barter or Exchange of Shares of Stock Not
Traded Through a Local Stock Lxchange Pursuant to Secs.
24 (C), 25 (A)(3), 25 (B}, 27 (D) (2),28 (A) (7) (C), 28 (B) (5)
(C) of The Tax Code, as Amended.-

A
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XXX NXX XXX

(c.2) Definition of "fair market value of the Shares of Stock.
For purposes of this Section, "fair market value" of the
shares of stock sold shall be:

(c2lyxxx

(c.2.2) In the case of shares of stock not listed and traded in
the local stock exchanges, the value of the shares of stock at
the time of sale shall be the fair market value. In determining
the value of the shares, the Adjusted Net Asset Method shall
be used whereby all assets and liabilities are adjusted to fair
market values. The net of adjusted asser minus the liability
values is the indicated value of the equiry. For purposes of
this section, the appraised value of real property at the time
of sale shall be the higher of -

(1} The fair market value as determined by the
Commissionet, or

(2)  The fair market value as shown in the schedule of
value[s] fixed by the Provincial and City Assessors, or
(3)  The fair market value as determined by
Independent Appraiser.

The BIR made the following assessments in the Details of Discrepancies
attached to the FAN:

Computation of Fair Market Value of Shares of Stegks

No. of Shares Falr Market Yalye
Name of Corporation Buyer Sold per Share Amaunt
Las Tuazon and
Kepwsak rty Phils., |
Kepwaaln Property Phis., Inc. Sons Realy, Inc. 356,000 P 5308 P 22.482.157.27
P his | Crown Caste
Kepweaits Property Phis.. Inc. Holdings.com. Inc. 4,795,410 63.08 302,404 487 20
Total ' P 324,956,620.00
—_—
Total P 9243552000

Computation of Fair Market Value per Share based on AFS as of 12/31/2016 or Independent Appraisal, which ever is higher

Per BookiAFS Per Appraisal Higher Amount

Current Assels P 45,533,582.00 P 45,533,582.00

Edd: Non-current Assel 345,620, 5G1.00 789,000,000 00

Toql hssels P 391,163,173.00 P 824,533,58200 P 834,533,582.00 P 8§34 333,2824C
Less: Tow! Liabilifes 43,222.151 00
Nel Viorih P 791.311.451.°C
Add" Subsariplon Receivable 12,200.00
Tozl Net Worh P T3 A
Less: Par Value of Preferied Sioek 255,000,000 &
Total NetWorh Afributabie b Common Siock P 836,326,451 00
Divided by: Number of shares oubtanding 8.502,500.0¢
Faic Market Value per Share P 63.08

.
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In the FDDA, the BIR ruled as follows:

“We maintained our position that P63.08 is the Fair Marker
Value per share of stock. The par value of KPPI’s preferred shares
must be deducted from the adjusted stockholders’ equity, and the
remaining balance is to be divided by the total outstanding common
shares.

XXX XXX XXX

Nowhere in RR No. 6-2013 had it deleted any reference to
book value of shares as defined under RR No. 6-2008.

RR No. 6-2073 primarily prescribes a2 new method in
determining the fair market value of shares sold, which is the
"Adjusted Net Asset Method". The book value per share as defined
in RR No. 6- 2008 is still valid and subsisting. RR No, 6-2073
does not delete any reference to book value of shares of stock. In
fact, it was explicidy mentioned in the illustration problem in the
said Revenue Regulation.

Be it noted that RR No. 6-2073 amends only certain provision

of RR No. 6-2008, this does not mean thar it superseded the entire
provisions of KR No. 6-2008.

We cannot assume that RR No. 6-2073 deleted the basic
definition of book value per share by not expressly mentioning its
definition in the subsequent Revenue Regulation. This only holds
true that, the definidon of book value per share, is valid and
subsisting as defined by RR No. 6-2008 to wit;

(v) "Book 17alne per Share'" refers to the value per share
computed by dividing the total Stockholders' Equity of a
corporation or net assets of the company by the number of
outstanding shares or units of participation in a company. In
case there are preferred shares as well as common shares, the
book value per common share is computed by deduc ung the
liquidation value of the preferred shares from the tocal equity
of the corporation and dividing the result by the number of
common shares outstanding as of balance sheer date. The
liquidation value of the preferred shares is equal to the
redemption price as of balance sheet date, including any
premium and cumulatve preferred dividends in arrears.

Under the rule on statutory construction, where a Statute, by
its terms, is expressly limited to certain matter, it may not, by
interpretation or construction, be extended to other matter
(expressums facit cessare tacitum).
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Hence, we hereby disagree to yvour contention thar pursuant to
RR No. 6-2013, the method of computing the FMV of KPPT's
common shares should be based using the Adjusted Net Asset
Method, without any disuncuon as to whether there are preferred
or common shares. Your positton that preferred shares were not
given preference in the distributon of the assets of the corporadon
in case of iquidation has no leg to stand on.

XXX XXX XXX

We cannot give credence to your stand that preferred and
common shareholders of KPPI enjoy the same rghts and
privileges. Your contenuon lacks adequate proof to substanuate its
claim. Well- settled in jurisprudence that mere submission of
annexes without any documentary support will not be gtven any
merit.

On your contention that KPPI's method of computing the
FMV of shares was consistent with accountng rules in calculating
the book value of shares where the issuing company has fully
participating preferred shares and common shares, RR No. 6-2008
explicitly provides the formula of computing the book value per
share which we reiterate as follows;

(v) "Book 1 alue per Share” refers to the value per share
computed by dividing the total Stockholders' Fquity of a
corporation or net assets of the company by the number of
outstanding shares or units of participation in a company. In
case there are preferred shares as well as common shares, the
book value per common share 1s computed by deducting the
liquidation value of the preferred shares from the total equity
of the corporation and dividing the result by the number of
common shares outstanding as of balance sheet date. The
liquidation value of the preferred shares 15 equal to the
redemption price as of balance sheet date, including any
premium and cumulatve preferred dividends in arrears

We cannot deviate from the yardstick given by law. ""Where the
law does not distinguish, neither should we distinguish".

Thus, where the law does not distinguish preferred shares
from fully participating and non-participating preferred
shares, neither should we distinguish. In this regard, our
method used for the computation of FMV per share was consistent
with applicable rules and regulation as provided by RR No. 6-2008,
as amended by RR No. 6-2013. Hence, the herein assessment is
hereby reiterated.”
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After consideration, the Court finds that respondent erroneously applied
the provisions of RR No. 6-2008. Respondent should not use Section 2(v) of RR
No. 6-2008 in the determination of the value per shate sold, since the sale
transaction took place in October 27, 2017, wherein the applicable rule is Section
7{c.2.2) of RR No. 6-2008, as amended by RR No. 6-2013.

Under the amendment by RR No. 6-2013, the fair market value of shares
not listed and traded in the local stock exchange shall be the higher of the
following:

1) The fair market value as determined by the Commissioner, or

2) The fair market value as shown in the schedule of values fixed
by the Provincial and City Assessors, or

3) The fair market value as determined by Independent Appraiser.

Note that in the amended provision, reference to the “book value” was
deleted, to determine the fair market value of shares not listed and traded in the
local stock exchange. The definition of “book value” in Section 2(v) of RR No.
06-2008 15 interrelated in the context of Section 7{c.2.2) of RR No. 6-2008.
Consequently, Section 2(v) was modified when RR No. 6-2013 amended the fair
market value definition of shares not listed and traded in the local stock exchange
in Section 7(c.2.2) and required instead that assets and liabilities be adjusted to
their fair market value (by using the adjusted net asser method) for purposes of
determining the value of shares.

Moreover, Section 3 of RR No. 6-2013 states that “[a]ll revenue issuances
or parts thereof inconsistent with the provisions of these Regulatons are hereby
considered repealed, amended or modified accordingly.” This implies that there
1s no need to refer o Section 2(v) anymore (ie, definition of book value per
share), so as to ascertain the fair market value of shares not listed and traded in
the local stock exchange. Instead, the amended Section 7 (c.2.2) of RR No. 6-
2013 provides the method of determination.

From all the foregoing, respondent erred in applying the provisions of
Section 2(v) of RR No. 6-2008 in computing the fair market value of petitioner’s
sale of shares of stock in 2017,

There was no transfer for
insufficient consideration

The Court shall now determine whether there was transfer for insufficient
consideration in the subject sale of shares in KPP to Las Tuazon & Sons Realty,
Inc. and Crown Castle Holdings.Com, Inc., to which petiionet should be held
liable for donor’s tax.
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In the Final Decision on Disputed Assessment (“FDDA”), tespondent

reiterated its findings in the Formal Assessment Notice (“FAN™)

and assessed

petitioner of deficiency donor’s tax and compromise penalty, in the amounts of

P98,218,731.68 and P100,000.00, as shown below:’

I. DONOR'S TAX (DN-ELA84505-17-18-0552)

Taxable Donaton

Add: Adjustments/disallowances
Transfer for Insufficient Consideration {Sale ro La Tuazon

and Sons Realry, Inc.) P14 150.767.36
Transfer for Insufficient Consideration (Sale to Crown Castle
Holdings.com, Inc) 190,566,236.86

P 201,717 ,004.22

Subtotal
Add: Prior Net Donations during the Calendar Year

Toral Taxable Donation

Donor's Tax Due (30%0)
Less: Tax Credits/Payments
Basic Tax Due

P 204,717.004.22

P 204,717.004.22

P ool415.101.27

P 61415,101.27

36,803.630.41

Add: Surcharge 25% P 15,353,775.32
Interest 20%% (11.27.2017 to 1231.17) 1.177.823.86
Lnterest 12% (01.01.2018 o (09.30.203 20,272.031.23

TOTAL AMOUNT DUE

II. COMPROMISE PENALTY (MC-ELA84505-17-18-0552)

P98,218,731.68

P 100,000.00

Respondent’s verification disclosed that 356,090 and 4,795 410 shares of
the outstanding capital stock of Kepwealth Property Phils., Inc. (“KPPI") with a
total book value of P22,462,157.20 and P302,494,462.80, respectively, were sold
by petitioner separately to Tas Tuazon and Sons Realty, Inc. and Crown Castle
Holdings.com, Inc. through Deeds of Assignment of Shares of Stock execured
on October 27, 2017 for less than an adequate total consideration of
P8,311,389.84 and P111,928,225.94, correspondingly. Hence, the difference in
the amount of P14,150,767.36 and P1 90,566,2306.86, as shown below, shall be
decmed a gift subject to donor’s tax pursuant to Section 100 of the 1 IIRC, as
amended, " in relation to Section 7 of Revenue Regulatons (“RR”) No. 06-2008,
as amended by RR No. 06-2013;*

SCHEDULE 1
Sales to Las Tuazon and Sons Realty, Inc.

P 22,462,157.20
Less: Amount of consideration recerved 83,311,389.84
Value of Shares of Stock Deemed Donated P14,150,767.36
V'

Total Fawr Market Value of shares of stock sold

¥ Exhibir “P-13", Docket — Vol. VI, p. 2823,

W Section 100, Transer for Lese Than Adegrate and jill Consideration, — Where property, other than real propert
referred 1o in Section 24(D), is transferred for less than an adequate and full consideration in MOney or
money’s worth, then the amount Iy which the fair marker value of the property exceeded the value of the
consideration shall, tor the purpose of the rax imposed by this Chapter, be deemed a gift, and shall be
included in computing the amount of gifts made during the calendar vear.

# Exhibit “P-137 (Details of Discrepancies attached to the FAN}, Docker - Vol 11, p. 813,
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SCHEDULE 2
Sales to Crown Castle Holdings.com, Inc.

Total Fair Market Value of shares of stack sold
Less: Amount of consideration received

Value of Shares of Stock Deemed Donated

P 302,494,462.80
111,928,225.94

P190,566,236.86

The toral fair market value (“FNV™) of shares of stocks sold in the
amounts of P22,462,157.20 and P302,494,462.80 were derived by respondent
using the FMV per share of P63.08 computed based on the book value per share
under Section 2(v) of RR No. 6-2008 in relation to Section 7(c.2.2) of the same

regulatons, as shown below:™

Computation of Fair Market Value of Shares of Stock

Fair
No. of Market
Name of Shares Value per
Corporation Buver Sold Share Amount

Kepwealth Property Las Tuazon and Sons

Phils., Inc. Realey, Ine. 356,090 P63.08 22462,157.20
Kepwealth Property Crown Castle

Phils., Inc. Holdigs.Com, Inc. 4,793,410 63.08 302 494 462 80

Total

P324,956,620.00

Computation of Fair Market Value per Share hased on AFS as of 12/31/2016 or Independent Appraisal, which ever is

higher
Per Book/AFS Per Appraisal
Current Assets P 45,533,582.00 P 45,333,582.00

Add: Non-current
Assers

Total Assets

Less: Toral

Liabilities

Net Worth

Add: Subseription

recervable

Toral Net Worth

Less: Par Value of

Preferred Stock

Total Net Warth

Atrrtbutable to

Common Stock

Divided by

Number of Share

Qurstanding

Fair Market Value

per Share

345,629,591.00

789,000,000.00

Higher Amount

£391,163,173.00

P834,533,582.00

$834,533,582.00

P83:4533.582 00

43,222 13 ] 1

PTOL311 45100

13,000.00

£791,326,451 00

233,000,000.401)

P530,326,431.00

8,502,500.40)

P 63.08

Petitioner, on the other hand, contends, among others, that the assailed
Decision erroneously fails to applv RR No. 6-2013, which amended the
definiion of FMYV of shares of stock not traded and listed through the local stock
exchange and the manner of computing the FMV of shares under Section
7(c.2.2) in relavon to Secton 2(v) of RR No. 6-2008; that applving RR No. 6-

W Id, arp. 8106

'l
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2013, the FMV per sale share is P23.26, as computed below; and that there is no
deemed gift as contemplated under Section 100 of the Tax Code because the
FMVY does not exceed the consideration of sale, hence, it should not be subject
to donor’s tax on its sale of shares:

FMV OF KPPI SHARES USING ADJUSTED NET ASSET METHOD

Total Assets P391,163.173.00
Leer: Total Liabilities 43,222 131.00
Liguaty Shareholders’ Eeuity P347 041.042.00
Phus: Net Adjustment +42,901,409.00
Eguali Adjusted Net Assets P790,842,451.00
Divided by Total Number of Preferred Shares and

Common Shares Issued and OQuwstanding 34,002,500
Fair Market Value per Preferred Share and

Common Share P 23.26

Petitioner’s contentions have merit.

As previously discussed, respondent erred in applving the provisions of
Section 2(v) of RR No. 6-2008 in computing the FATV of petitioner’s shares of
stock sold, since the transaction ook place m October 27, 2017, wherein the
applicable rule is Section 7(c.2.2) of RR No. 6-2008, as amended by RR No.
6-2013.

To retterate, Section 2 of RR No. 6-2013 states:

“SECTION 2. Sale, Barter or Exchange of Shares of Stock Not
Traded Through a Local Stock Exchange Pursuant to Secs. 24 (C),
25 (A)(3), 25 (B), 27 (D) (2, 28 () (7) (C), 28 (B) (5) (C) of The
Tax Code, as Amended. —Sec. 7 of RR No. 06-2008 is hereby
amended to read as follows:

‘SEC. 7. Sale, Barter or Exchange of Shares of Stock
Not Traded Through a Local Stock LExchange
Pursuant to Secs. 24 (C), 25 (A)(3), 25 (B), 27 (D) (2),
28 (A) (7) (©), 28 B) (5) (C) of The Tax Code, as
Amended. -

XXX XXX XXX

(c.2) Definition of “fair market value’ of the Shares of
Stock. — For purposes of this Section, “fair marker
value’ of the shares of stock sold shall be:

(c21)xxx

(c.2.2) In the case of shares of stock not listed and
traded in the local stock exchanges, the value of the
shares of stock at the time of sale shall be the fair

e
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market value. In determining the value of the shares,
the Adjusted Net Asset Method shall be used whereby
all assets and liabibtes are adjusted to fair markert
values. The net of adjusted asset minus the liability
values is the indicated value of the equity. For
purposes of this section, the appraised value of real

property at the time of sale shall be the higher of -

(1) The fair market value as derermined by the
Commissioner, Or

(2) The fair market value as shown in the schedule of

valued fixed by the Provincial and City Assessors, or

(3)

The fair

market

Independent Appratser.

Tlustratons:

value  as

determined by

Assume that Mr. X sold on April 30, 2013, 5000 shares of stock of
‘A’ Corporagon. ‘A’ Corporation has 10,000 outstanding shates
The total assets and liabilities of ‘A’ Corporadon in its latest audited
financtal statements (AES) are Php20,000,000 and Php5,000,000,
respectvely. Assuming further that the book value of all its assets
and labilities is also the market value with the exception of its real
property. Supposing, the market value of the real properties of .\’
Corporation are as follows:

Book Value | MV per Tax Z.onal Independent Highest of Adjustment
per AFS Declaraton | Valuanoen Appraiser the three

Tand A | 2000000 | 2500000 | 3000000 6.000.000 6000000 1000.000
Land B 2,000,000 2.200,000  + 4,000.000 3,500,000 4,000,000 2,000,000
Building 1,000,000 2.400,000 3,000,000 3,000,000 2,000,500

A

Building 500,000 2,000,000 1,950,000 2,000,000 1.500.000

B

TOTAL 3,500,000 15,000,000 9,500,000 1

In the above case, the netasset of *A” Corporation 1s Php15,000,000
while the adjusted net asset 15 Php24,500,000 [(20,000,000 +
9,500,000)- 5,000,000]. As such, with the adjusted value per shares
of stock of Php2,450, the fair marker value of the shares sold was
Php12,250,000 (5000 shares at Php2,450 per share).”

Pursuant to the above provision and following the accompanying
illustration thereon, the adjusted net asset method shall be used in determining
the value of the shares wherebyv all assets and habilites shall be adjusted to FMV's,
and the appraised value of real properry shall be the highest among the FMV's
determined by the Commissioner, or that shown in the schedule fixed by the
Provincial and City Assessors, or that deterinined by Independent Appraser.

A7
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The net of adjusted asset minus the liability values will yield the indicated value
of the equity, which shall then be divided by the number of shares outstanding
to arfive at the FMV per share,

Here, KPPDs Total Current Assets and ‘Total Liabilitics, in the respective
amounts of P45,533,582.00 and P43,222.131.00 are undispured, as well as the use
of the FMV of its Non-current Assets as determined by independent appraiser.

It 1s to be noted, however, thar the P789.,000,000.00 appraised value of
Non-cutrent Assets used by respondent in the asscssment is merely the rounded
off value of the actual TMV of P788,531,000.00 as determined by the
independent appraiser per the Valuaton Report dated May 17, 2017 prepared by
Santos Knight Frank.”' Verily, the exact FMV of £788,531,000.00 shall be used
for purposes of computing the adjusted net assets of KPPI,

Meanwhile, the Court finds respondent’s inclusion of subscription
tecetvable amounting to P15,000.00 in determining KPPDs total net worth to
arnve at the fair market value per share improper. Per “Annex 68-K” of the
Securities Reguladon Code (“SRC™) Rule No. 68, as amended, dated February
14,2002, or the Rules and Regulatons Covering Form and Content of Financial
Statements, subscription receivable is shown as a deduction from capital stock
under the equity section, to wit:

“ISSUED CAPITAL AND RESERVES

The equity section should be presented in sufficient detail to
provide a clear understanding of the capital structure of rthe
corporation and the sources of capital currently in use,

XXX XXX XXX

(18) Capital Stock (SEAS No. 18)
(N Foreach class of capital stock, disclose the following information:

XXX XXX XXX

(B) Show the amount, if any, of capital stock subscribed
but unissued, and show the deduction of subscriptions
receivable therefrom. Subscriptions receivable collectible within
one year may be shown as current assets.” (Emphasis supplied)

Basically, subscription receivable is not an asset account but an equity
account, partcularly, a reducton to the stockholder’s equity. While those

collectible within one {1} vcar may be presented as a current asser, such
e

30 Exhibit “177 and “P-17-2", Docker — Vol I, pp 893 o 920.
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presentaton is merely optional and there is no showing, in this case, that the
subject subscription reccivable will be collected within a vear. In fact, it 1s
observed that KPPPI directly deducted the subscription receivable from the value
of its common share equity.

In KPPP’s Audited Financial Statements (“AFS”) for the vear ended
December 31, 2016, specifically, the Statement of Changes in Equity,”” the
reflected value of common shares is #85,010,000.00. Moreover, it is disclosed in
Note 7 — Equity thereof that out of the 8,800,000 common shares authorized,
8,502,500 shares are 1ssued and outstanding, and 8,501,000 shares are paid-up
with par value of P10.00.>* Based thereon, the difference between the value of
shares issued and outstanding amounting to £85,025,000.00 (8,502,500 shares x
P10.00 par value) and the value of shares paid-up amountdng to £85,010,000.00
(8,501,000 shares x P10.00 par value) is the subseription tecetvable amounting to
P15,000.00, which apparently, was already deducted from KPPI’s equity since it
reflected 1n 1ts Statement of Changes in FEquity the value of paid-up shares of
P85,010,000.00, and not the value of the shares issued and outstanding,

Anent the number of shares outstanding that shall be considered in
computing the FMV per share, since the manner of computing the FMV of
shares under RR No. 6-2013 is not based on the book value of shares per Section
2(v) of RR No. 06-2008 and does not make a distincton as to whether the
corporation has both common share and preferred share, the same could be said
as referring to the toral number of preferred shares and common shares
outstanding of KPPIL. As such, petuoner’s use of the 34,002,500° total number
of shares outstanding 1n computng the FNV per share is deemed proper.

Considering the foregoing and in accordance with Section 7(c.2.2) of RR
No. 6-2008, as amended by RR 6-2013, the adjusted net assets of KPP and

the FMV per share amounted to P790,842,451.00 and P23.20, respecuvely,
computed as follows:

Total Assets

Current Assets P 45533,582.00

Non-current Assets 345.629,591.00 P 391,163,173.00
Add: Adjustment in Non-current Assets

FMV per Independent Appraser P788,531,000.00

Less: Book Value per AFS 345.629.591.00 442 901.409.00
Adjusted Total Assers P 834,064,582.00
Less: Total Liabilities 43,222131.00
Adjusted Net Assets $790,842,451.00
Divided byt Total Number of Outstanding

Shares 34,002,500

~

32 Exhibit “P-167, Docker — Vol VI, p. 2838

B Jd ar p. 2843,

* Toral of outstanding common shares of 8,502,300 and ourstanding preferred shares of 23,500,000 per Note 7
(Equiry) of KPPT's Notes to Financial Statements as at and for the vear ended December 31, 2016 (Exhibit
No. “P-16", Docker - Vol. VI, p. 2843
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| FMYV per share

23.26 |

Consequently, the FMV of the shares of stocks sold to Las Tuazon and
Sons Realty, Inc. and Crown Castle Holdings.com, Inc. aggrepated to

P119,823,890.00, which is lower than the total consideration received therefor

amountng to P120,236,615.78, as shown below:

Las Tuazon and

Crown Castle

Sons Realrv, Inc, Holdings.Com, Inc. Taotal
No. of shares sold 356,090 4,795,410 5,131,500 ¢
FAIV per share P 2326 P 23.26 P 23.26 |
ENIV of shares of stock sold PR.282.633.40 PI1L1,541.236.60 P119.823 8u0.00
Less: Amounr of consideration received 8,311,389.84 111,928 22594 120,239.613.78 ‘
Difference (P 28,736.44) (P 386,989.34) (P 415,725.78)

Considering that the total amount of consideration for the sale of shares
in KPPI to Las Tuazon and Sons Realey, Inc. and Crown Castle Holdings.com,
Inc. is higher than the FMV of the same shares sold, there was no transfer for
insufficient consideration or deemed gift in such sales that may be subject to
donor’s tax. Thus, the assessed deficiency donor’s tax, in the amount of
P98,218,731.68, inclusive of surcharge and interests, must be cancelled for lack
of merit.

Moreover, the compromise penalty of P100,000.00 imposed by
respondent pursuant 1o Revenue Memorandum Order (“RMO”) No. 01-90, as
amended by RMO No. 007-15, in relaton to Secuon 7(C) and 204(B) of the
NIRC of 1997, as amended, in lieu of insututing criminal action under Section
255 of the same Code for the alleged failure of petitioner to file and pay donor’s
tax under Secton 98 thercof, must necessarily be struck down having no leg to
stand on. Since there 1s no deficiency donor’s tax to speak of, as found by the
Coutrt, there 15 no basis for the impositon of penalty thereon.

WHEREFORE, premises considered, instant Petition for Review be
GRANTED. Accordingly, the deficiency donor’s tax assessment 1ssued against
petitoner for taxable year 2017, inclusive of surcharge, interest and compromise
penalty, in the aggregate amount of P98.318,731.68, 1s CANCELLED and SET
ASIDE.

SO ORDERED.

MA. BELEN M. RINGPIS-LIBAN
Associate Justice
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WE CONCUR:

Associare Justice

ATTESTATION

I attest that the conclusions in the above decision were reached in
consultation before the case was assigned to the writer of the opmion of the

Court’s Division.
@(‘ 4-‘!/(!41\- - —
MA. BELEN M. RINGPIS-LIBAN
Associate Justice
Chairperson

CERTIFICATION

Pursuant to Artcle VIIT, Sectdon 13 of the Constrution, and the Division
Chairperson’s Attestation, is it hereby certified that the conclusions in the above
decision were reached in consultaton before the case was assigned 10 the writer
of the opinion of the Court.

ROM G. DEIZROSARIO

Presiding Justice




