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MACCHRDRAY & CO., ING.
(As agent of S/8 *mRufrapcua»)

Pétitioner,
- fersus = Celane Cad® NO, 2679
COMMISEIONVR OF GUSTOMS,
Bespondent, 4,/4:7 /?{
i ® o mwwweonnnweeeX ‘
. PRCISBSION

This i1s a petition to review the decision of
respondent Commissicner of Customs Aated Mafch 12,
1975, affirming that of the Collector of Customs of
Manila dated November 13, 197%, imposing sn sdminise
trative fine of #12,797.00 upon the vessel 5/8 "Iroue
badour” for vioclation of Section 2523 of the Tariff
and GQuetomgz Code which reads:

. . artiele or pae-
kage deseribed in the fest exceeds by
more than twenty nper the gross welight
as declared in the est or bill of lading
thereof, and the Collector shall be of opine
lon that such 4iserepaney was Aue to the
carelessnese or incompetency of the master or
pilot in command, owner or employee of the
?1:‘:.1 or airera ,n:. gipm a{ m:rnm: than

een * Value Ta O
kage or ﬁiﬂ respect to which the Aise-
erepancy exists, may be imposed upon the ime-
porting vessel or aireraft.”

The artecedent fsots of this case show that the '
8/8 "Troubadour”, with Customs Registry No, 453, ar-
rived at the Port of Manile on March 20, 1968 and dla-
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charged theresat, among other cargoes, 32 beles of
assported textile remnants lmported from United
States. As declared in the vessel's manifast
and bi1l of lading, the total weight of the said
cargo was 11,110 1bs. or 5,039 kilos, but upen
examination by customs avthorities, it wvas dis-
covered that the sctuval weight of said merchsndise
was more than 85f of the declared weight,
Consequently, on Degember 9, 1968, the Purrau
of Customs, through the hcting Chief of the lew
Divigion, notified petitioner Macondray and Com=
peny, ship agent of the vessel 5/8 "ITroubadour",
that said vessel had discharge’ 32 bales of as-
gsorted textile remmants with an excess welght of
more than 200 of what was declared in the manifest,
and required 1t (petitioner) to explain in writing
within five (55 days from receipt thereof and show
canse why no administrative fine should be imposed
upon the vessel for viclation of Seetion 2523 of the
Tariff and Customs Code, or to inform the Pureau
of Customs within the same period if 1t desires
to have the case formally investigatedy otherwise,
its failure to do so would be construed Au a8 walver
of the right to be heard. {(p. %, Customs rec.)
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In & reply to the Burcav of Customs dated Da-
cembir .'h-'.'v,'I 1964, petitloner explalined that it did net
vioclate the law hecause the weloht of the subject ime
portatlon was supplied by the shippers, and that the
vessel was not neclicent nor motivated by bad faith,

Mot satisfied with the explanation of petiticner,
the Collectar of Jcatoana Iastlicted adelnistrative Sose
Neo, V=422 acailnat the /5 “Travbadous,” with peti-
timu as respondent, amd a'ter the hearving on Nwm-
ber 13, 1974, r&liuh_-w! a declslon :I.hpui.ng a fine of
P12, 797,90 w00 said veseel snd/or its ailp agent, Ma-

condray & Co,, for violation of Section 2523 of the Ta-

S20f 3nd Cudtons Godes

Upen appeal, the decision of the Collector
of Customs was affirsed Lo 1260 by the Commissioner
of Custous in hic decislon dated vareh 1z, 179,
Hence, the p:;umt aupeal,

The issue is whether or not the vessel ®md/or
peLtitioner huui._n ars Iimh for the fine for vio~
lation of Jection 2523 of the Tariff and Customs Lede.

In maintalining that nelther Lt nor the ves-
sel 1o liable for the fine for violation of
section 2523 of tne Tariff and Customs Code,
petitloner argues in its memorandum that there
is no proof of the negligence or hﬂm of
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the master, owner or employee of the ve:zsel; and that
under the Code of Commerce, it is not his duty to check
the weight of th- cargo leasded om board the vessel,

The facts, the f{s-ue and arguments presented in
this case are not new, In the case of Macondray & Co.,
tne Aes capacity as ship agents of the MS "OUSENSVILLE®
vs, Commissioner of Customs (CTA Case No, 2758, April
28, 1978) which is only one of the mumerous similar
cases between the same partiecs already decided by this
Court, citing the case of Macondray & Ce, I,c. Vs,
Commissioner of Custome, CTA Case Wo, 2658, J:onusry
21, 1977, it was helda '

As regardsz the comtention of petitioner
that the discropancy is not dus to the carcless~
ness or tence of the master, owner, or
smployee of vessel because the weight dec-
lared in the bill of lading or manifest vas supe
plied by the shipper, and that under Section
612 of the Code of Commerce, and even under
the Tariff and Cusvoms Code, the captain or
master of the veepsel is not reqguired to ase
certain the weight of the cargo, a similar
issue was settled by this Court, in the case
of “F.,B,%uelig, Inc,, in its capacity as agent
of the W/V "Hongkong Grace,"vs, Conmissioner
of Customs, CTA Case Wo, 2360, April 10, 1978,
wherein it waz ruled that the fact that the
captain of a vessel is not careless on the
basis of his dutics under the Code of Commerce
is no defense againct this penalty, Bee
cause of its controlling effect on the present
cage, we will guote from the decisions

¢ ¢« o« s+ Om the other hand, petitioner
claimed thet the sald diserspancy is by
no means sttributable to the master or
captain of the vessal because, under Afe
ticle 612 .f tha Code of Commerce listing
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the duties of the said official, he is

not reguired to ascertain the actual weight
of the cargo of amny particular shipper,
Consequently, it is srgued that neither
careleszsness nor incompetence can be ifme
puted ageimnst the captain of the vassel
"Hyngkong Grace” to justify the imposition
of the penalty imposed by the Tariff and
Customs Code,

It is not article 612 of the Code
of Commerce which deals with tha duties
of the captain of a vessel but Section
2523 of the Tariff and Cystoms Code that goe
verne this case, Under ths latter law the
fact that the captaim of a vessel is not
careless on the bases of his dutiss as shue
merated ia the Code of Commerce is no dee
fense against the penalty, The lavw includes
the car.lossm- of the owner or employece
of the vessel, -:maton of the mae
nager of the Shipping “Yivision of petie.
tioner to the effect that no shipping line
in the Upited State has fecilities for
checking the weight or content: of the
gnod- lhj.md therefrom:s th : h
x is o i b 4m1 PR
IWT’“‘Y‘IT‘I““"”
1“‘!*"{“"'1““11""1 yspany is ne
L pe
exp m nn u a vnnd d-hnu in virtually
nullifying Sectiom 2523 of the Tariff and
Custome Code, brushing aside the provisions
of Section 2523 of the said Code as g dead
letter, Poing business in the Pypilippines,
it behooves petitioner to -hideph
Customs laws and to ignore them is uathtnq
short of gross carelecsness, iz an owise
- sion of the concerm that one Iitl\ ordinary
prudence ~hould have of the Custome lews of
the country which it does business, (Undere
lining suppiied,)

3 x x x

Accordingly, =ince it has been esta-
lished that there is discrepany of 7)1,
450 1bs, ( lbs, in the present case)
between the lared weight (59,938 1lbs,) and the
actual weight (131,388 lbe,) of the subject

335



DECISION »:
CaTeAs, CASE NO, 2679

-8 -

importation (51,016 lbs, and 72,1%2 lbs,

in the instant appesl), which discrepancy
is obviocusly mors than 20X of the weight,
and which ie attributable to the careless-
ness or incompetence of the master, officer
or employee of the vessel because of his
reliance solely on the dedared weight
furnished by the shipper and failure to take
steps to ascertain and verify the correct
weight of the cargo before transporting
the same, in utter disregsrd of his eblie
gation imposed om him by the law, the vese
sel M2 "Pernbank” and/or its ship agent
are liable for the fime of nor more than
15% of the value of said shipment pursuant
to “ection 2523 of the Teriff and Customs
Code,

As to the amount of the €£ime, the Court obaerves
that pct;timr does not dispute how it was arrived
at or computed by the Burecau of Customs, Ngonetheless,
considering that the negligence or incompetence of
the master, owner, officer or employee of the vassel
does not amount to willful negligence uz:gmu income
patence, and the law allows latitude in the imposition
of fine, we deem it jubt and ressonsble to reduce
the imposable fine from »12,797,00 to #$,000,00,
‘HEREFORE, the deeiziom appealed from is hereby
-ndi.t;d, and the vessel 5/% Troubsdour" and/or petie
tioner herein are hersby ordered to pay to the Bureau
of Customs a fine of 5,000,000 gnr vielation of Section
2523 of the Tariff and Customs Code, With costs against

petitioner,
80 ORDERED,
Cuezon Cqty, Jyhe 27, 1978, 7
CONSYANTE CJ ROAQUIN
8 - U 3 Asrociate Judge

AMARTE ,Zi%"/
Acting Prediding Judge
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