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i

non-resident corporate  stockholders, or a total of

a4, 898, 05

Linder Section 22(bh)Y in relation to Section

Se) (1) of  the 1977 Tax Code, non-resident aliens
are taxed at 3204 on gross divid&mdg’recmivwd from a
domestic corporation, for which reason F41,32846.84
was withheld by petitioner from the total dividends
of FL37,422.80. Under Section 24(b) (1) in relation
to Section AT (e) (2) m¥ the same Tay Code , Nnon-
recident corporate stockholders are taxed at 28% on
gross divide is received from domestic corporation,
for which  reason the amount of F2,671L.48 was
withheld by petitioner.

Under the RFEF-US Tax  Treaty, however, the tax
collectible on  such dividends remitted to L.5.

citiw

s arnd corporations s fixed at the rate of
A Faetitioner now oclaims  for & refund of

B

M LER repre

enting the difference bhetween the

ammunt actually withheld and paid to the Rureauw of

Intermnal Revenue (Fayment Order Mo. B-O315226 dated

April 14, 1982 and CB - Confirmation Receipt No.

.

A-R7ESDL dated  April 13, 1283%) and the amount due

1

and payable under the =

i Treaty.
Since the filing of the claim for refund with

the respondent s Offi

on May 17, 1984 to the date

oo
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of bhe  dnstant petition  for review no action had

spondent .,

that the respondent

e e la

zimple material facts but

for the  que dors on whether or not petitioner 1s

the proper  parbty o claim the refund and as  to

wherther the  report  of respondent s examiner 1S

Bameing.

e

acrclent o

[ posd bs

AT UNYaryin Ct 1 e 1 0n

Fiorn must by [REA

that every

1 and defended

iy the name of the real party in intere

t (Fules of

Cowrt, Fule 3, 2L FY . Andd, the herein pebtitioner

ie neither the real party in interest nor acts in a

representative capacity  when it filed the action.

e ey ddlenoe ribecd by petitioner to prove

Lhat it had the pey ral ity to olaim the refund or

tihwat it was authorized by bhe L8, resident

oclholders to olaim bthe refund, Trr other words,

domrey has e el

of  action against the

warctent "

We oo not reach the same conclusion.

Az aptly averred by the petitioner, "Where one
person pavys  the tax for another, the person 50
paying the tax may recover the tax if it represents

an overpayment  (Mertens, Law  on Federal Income

LA TS

(1(’(’
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axation, 19 Ed. Vel. 10, s, 58.110)."  This view is

made more  positive by  a  ruling that, &

e L

withhold tax dn sed on all

a b ior padd oy any  non-resident  alisen and  made
liable for such tax in failing to s withhold

should alien  fail to  pay  tax, eld. ‘taxpayer’

within the Revenue Act providing for ap

Board of Tax Appeals Ty praview e

ermination ¥ o ¥

{Houston Street Corporation vs. Commissioner of

Internal Revenue, 84 (FId) 21)." (underscoring

iYe1%N) 1. Under the circumstance

We can say that

a matter of law petitioner’' s position as a

withholding agent Comper

'

Wi th the statutory

intendment  of a  taypayer, henoe  a  party  in

Moreowvey , 1t may suffice Lo state that the

wE now raiead was squarely melt in a recent case
similar in many or  so in tenor and  terms as the
instant case, where as there, so here, the ruling

equally applies, inter alia, thus -

In  any mvent, the submission of

pet e that Wander is bt a
withholding agent of the government and
therefore cannot oclaim  reimbursement of
the alleged overpaid taxes, is untenable.
Tt will be recal le that said corporation
is  firslt  and  foremost A& wholly owned
sicliary of  Glaro. The fact that it

e A withholding agent o f the
Ameant o which  was not by choice but by

LA BN S\ I

ub).
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under  Section H83(h) of the Tax
el , cannot by  any stretch of the
imagination be considered as an abdication
of  its responsibility to its  mother
surt construing

COMEYATNY o Thus . this O
Section S3(h) of the Internal Revenue Code
el that ‘obligation imposed  thereunder
upon the withholding agent is compulsory .
Tt is a device to insure the collection by
the  Fhilippine Governmaent  of tax  on
AN OMmeEs, der ivec from sourc in  the
. ines, by aliens who are outside the
taxing Jurisdiction o f this Court
(Commissioner of Internal Revenue V.
Malayan Insurance Co., Inc., 21 SCRA 944).
In  fac.o, Wander may be assessed for
leficier oy withholding tax at source, plus
penal tises  consisting of surcharge and
interest (Section 54, NIRC). Therefore,
oo the  Fhilippine counterpart, Wander is
the proper entity who should claim for the
furmd o e t of overpaid withholding
tax  on  dividends paid oar  remitted by
Glaro. (Commissioner of Intermal Revenue
v. Wander Fhilippines, Inc. and the Court
of Tax Appeals, G.R. No. &8375, April 15,

27

e wbia) d e e tharn v

wecting the full and

compel Ling import of the said holding shouwld  We

posEe A narrow and unvarying application and meaning
of the pacrty in dnterest and  thus foreclose  and
stultify altogethser the intended scope.

Al thouwgh the " reach of the i

ue upon which We
rest our decision renders the resolution of the

apparent contentious | quibble on the binding effect

of  subordinate’ s Tindings and recommendation

LA 6 it may suffice to repeat what this

LA
U
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Tourt said and what so plainly apply to the case at
bar, that -

T e
The fac A
Cifio support
table data and relevant
id and fully disclosed by
As such, the report d
that  should  normal ls
the absence af  contrary
ancdent points to no factuald
et Lud bies he
whe ot

ot itse
oW exposition.,
short of <

thve L
Aoy cle

rieses

MECIE |
. vooir the ~formance
guties {(Section m—5%, Rule 131,
Rules of Court: U.5. v. Escalante,
Frhil. 74733 C.J.5. 799) which has not
dieproved by o any affirmative evidence
iy eon larity Il L lawful conduct .
hingly ., We  feel compel led to affirm
import and force of  Lhe  report of
Jings which  may not be suffered e
petrd fy o in FOtility. {Frima Business
Machines, Inc. v. Commissioner of Internal
Revenue, CTda G M. BP0, August 31,
1981 .

ACCORDINGLY, the refund of the amount sought
representing overpaid withholding tax on dividends
is hereby ordered the respondent. No costs.

S50 ORDERED.

Chimron City, Metro Mamila, May 31, 1988,

ALEX (Z). REYES
Associate Judge

o
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I CONMCUR:

Grraile

AMANTE HILLER
Frresicoing Judge

(o official leave)
CONSTANTE C. ROAQAUIN
&}

neiate  Judge

CERTIEICATION

1 P e by certify  bthat this decision was
s bl acfber due consultation smonag bthe membera of
L Conget of Taw Appeals in acoordance with Section

1A, article VITD of the Constitution.

sicing Judge
Connrt of Taw Appeals

[ANN S o
w Lt



