‘.,—r e Y

WEFUBLIC O e PHILIPPINES (qgé\
LCOUIL OF TAX APPEALS

BERMARDO L. DIAZ,
CaToAe
- versus - CASE NO, 558
COLLECTGR OF INIERNAL WEVEIRK , (AN

THE PROVINCIAL TILACURER OF
CEBU, AD THE MUNICIFAL TREASURER
F S IBONGA, CEBU,

aespondeats,

E ™ P e 4 & 68689 0w K

CECISIORN

This 1s an appeal from the decision of the Col-
lector (now Commfssioner) of Internal ievenue assessing
against and demanding from petitioner the sum of
£5,275,49 s aﬂcunc\y percentage tax and surcharge
on his sales of ecorn frem July ll, 1932 te Apwril i5,
1938,

Fetitioner, s mexchant, bought corn in Mindanao
snd shipped the same to 5Sibonga, Cebu thru the La Nae
viera Fillipina, @ local shipping firm whose “"consignae-
toxio® in Siconga was one JGonzalo Uytice, now deceased,

Somatine ia 1933, ageats of the SDureau of Internal
Revenue conducted an investigation of the corn merchants
of S iboinga, Cebu, for the pucrpose of ascvertaining If they
were payiny the curpect percentage texes on their saies
of coaxn, Upon examination of the buoks and records

seized from Uyticeo, it was determined that, during the
pexiod from July lli, 1932 to ~pxil a0, iv38, petitiomer

received various shipments consisting of a tetal 223,406
sacks of corn, the freight of which was paid vy him,
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Unly 3 pctlum.of the shipaents was accounted for
in petitioner®s boocks of accounts. Conseguently,
respondent Camnissioner, on Septsuder 29, 1938,
assessed against petitioner the sum of #9,580,79 as
deficiency percentage tax and surcharge on the dife
ference between the guantity of corn appearing in
the books and recards of Uytfico to have zeceived oy
petitioner and that accounted for iIn his books of
agcounts (Exhibit “2%, ppe 7=8, SIL zecC.).

On Cctober 7, "193. petitioner requested rese
pondent Commissioner for an opportunity to inspect
the books of Uytfco upon which the assessment was
made and to explain whether the entriess therein ate
trthuted to him were true or not (Exhibits “F" & "3v,
PPe 9 & 23, BIR xec.), which reguest was granted (Exe
hibits "5* & "6", ppe 273G, LIR rec.), (n Nay 29,
1939, respondent reiterated his demand for the paye
ment of the tax snd surcharge (Exhibit "8%, p, 4],
BIR Tece).

Cn July 18, 1939, zespondent Commissicner
issued a warrant, levying and distraining properties
of petitioner, to satisfy the amount of #9,580,79
as merchant's sales tax and surcharge {Exhioits "C*
& 9", pe 43y SIR rec.), However, the exesution of
this warrant of distraint and levy was suspended
(Bxhibit 10", p. 45, BIK rec,), In compliance with
petitionsr®s request (Exhibits "I & "13", pp. 49e£]1,
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BIR rece).

Cn fugust 16y 19394 petitioner wrote respondent
Commiss foner, reqguesting fur an opportunity to face
Uyticeo when the letter would testify on the matter
(Exhibits *J" & “14", pp. 92e83, LIR rec.).

Upeon furthsr investigationy respondent Coae
afssiomer, cn August 7%, 1939, redetermined the tax
and surcharge dus from petitioner in the sum of
¥5920T5,49, and at the same time donfed petitioner’s

roquest for an opportunity to face Uytico (Exhibit *15%,

PPe 54-6;1, BIR rec.).’

On August 29, 1339, petitionsr appealed the
assessment to the Secredary of iinance (Exhibits "K*
& "16=8%, pp, 59=61, BT rece), wio ordered the re-
investigation of the assessuent (Exhioits "L" & “1o%,
pe 65, BIR rec,).
| There cre no records to show thet any decle
sion was renceret< Ly Lhe Secretary of Finance, (n
July 1C, 1947, the Collec¢tar informed the Secretary
that In the light of the findings of his office 1n
the reinvestigaticn of the tax case of Lernaxde
Plaz and his fellow wmerchants, the taxes assessed
against theam were found to be just and proper (Exhie
bits “20" & "C%y Ppe 96-97, BIk Tecs)s Thus, on
September 1, 1947, the Suresu reiterated the demand
tor 154275.49 as percentage tax 2nd surchargs fr-
Bepnaprdo Disz (Exhibits "21" & "A%, p. 100, BIR 2ec,. ),
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which was followed Ly asancother demand dated Octeober 7,
1947 (Exhibits "22" & "8%, p. 101, BIR rec.).

In his letters dated Cctober 14, 1547 and June 2,
1948, respectively, petiticner reguested for a reine
vestigation of his tax lisbility (Exhibit “22A%, Pe
102y Exhibit "23", p. 104, BIR ree.), which requests
were denisd on Uctober 22, 197 and June 5, 1948 (Ex=
hibit "22-0", p. 1U3; Exhibit “M", p. 15, BIR rec.).

Again, on iovember 16, 1951, respondent Commise
sioner fssued a warrant of distraint end levy against
the properties of p;titlmx to satisfiy Lthe smownt of
¥9,275.49 as percentage tax and suscharye., (Exhibit
"BeA®, p. 109, BIR vet.) The propertlies wers adver
tised for sale at public sustion (Exhibit "29%, pp.
124=125, 514 vec,). On December 18, 1951, petiticner
requested far the suspension of the warrant of distraint
and levy (Exhibit "26", p.1ll, SIR res.). And, on
January 9, 1992, vetitioner mquested fer the cancella~
tion of the assessment en the ground of prescription
under Sectfion 394 of the National internal nevenue Code
(Bxhibit "27%, p. 1l%, Y rec.). On March 16, 1933,
respondent Counissfoner denfed the request for cancellae
tion, contending that Sections 331 and 33Z of the Tax
Code should be applied fn determining the perfiocd of
limitation on the right of the Coverament Lo ussess
and collect taxes, and that since the instanl caee was
investigated prior te the approval ot Lhe Internal lce
venue Code, the right of the government te cellest the
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tax has not yet prescribed, !ie reiterated the demand
for the payment of the tax in order that no summary
proceedings would be resorted to effect the collection
(Exhgbit "28", ppe 116117, SIR rec.).

Cn November S5, 1956, a notice of selizure of proe
perties was sent to petitioner (Exhibit "D*, p., %, CTA
TeC,)s On March 13, 1957, petitioner again requested
for the dismissal of the case for lack of cause of
action on the ground of preseription, (Exhibit “E¥,
pe 138, BIR rec,) In the meantime, on December 18,
1956, respondent Commissioner suspended the scheduled
auction sale of petitioner®s properties, but maintained
the embargo thereon (Exhibits “29%, "31%, pp. 1M1,
137, BIA rec,).

On July 16, 1998, the present petition for review
was filed before this Court., And, on September 4, 1998,
respondent Commissioner fi{led his answer to the petition
for review,

The jssues to be resolved are:

1, whether or not the Instint petition for ree
view was seasonably filed In accopdance with Sectien
11 of Republic Act We, 1199;

2, Whather or not the right of the Collector (now
Conmissionsr) of Internal Hevenue to collect the deffe
ciency psrcentage tax In questlion has prescribed; and

3, Whether or not petitioner 1s liable for the
said deficiency percentage tax.
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Section 11 of Republfic Act e, 1125 provides:

Sec, 11, *m.mumn&.:ﬂnx.ﬂ -
’%‘1 = Any pers association or corpe
oration

mrulymn}fntd by a decision

or ruling of the Collecter of Internsl

Revenue, the Collector of Customs or any

provincial or city doard of Assessment

STTex seetels withun ChiELy dore sfies

the receipt of such dectision or ruling.*”

From the afore-quoted statutory mt‘im. it 1s
evident that an appeal from a decisfon or ruling of
the Collector (now Commissioner) of Internal Revenue
should be instituted within thirty days after petie
tioenexr®s receipt of such decisfon or ruling. We shall
now determine whether or not the instant appeal was
seasonavly tiled beiore this Court,

nespondents, in tho.ir answer filed on-ceptemuer 4,
19%8, alleged that petitioner's right to appeal Collector's
decisfon has already prescribed, Petitiocner, on the other
hand, without squarely meeting respendent’s centeniion,
azguesd that this Court has Jurisdiction over the subject
matter of the petition for review, To support this stand,
he cites the case of Coellector ve, Hedriguez, et al,,
(G R. Wo, Le11192, April 16, 19983 U.G. December 29,
1958) wherein the Supreme Court ruled that a case which
disputes the legality or propriety of the levy by dise
traint on the pruperties of a taxpayer comes within the
exclusive Jurisdiction of the Court of Tax Appeals,

Upon the findings of facts, it appears that the
final demand for the payment of #5,275.49 as deficlency
percentege tax and surcharge was nade on March le, 1953,

This demand was made Lefore the creation of the Court of

386 24V

e — e
o ———— e



DECEB ION =
CoToA. CASE NG, 558

« T e

Tax Appeais on June 16, 1994, ‘4 have heldy in a
long line of decisions, that where the final deci~-
sion of the Collector wae m.nur te the creae
tion of this Court, the tuxpayer should Imterpose
his appeal therefrom within thirty days from and
after July 21, 1994 when this Court was already
functioning with the appeintment of its twe Judges
and jits Clerk of Court and with the adoption by 1t iIn
the fnterim of the Rules and Regulations of the de-
funct Board of Tax }ippaaln. (ota. Clera Lumber Co,’
vs, Collector of Internal hevenue, C.l./ . Case No, 91,
September 20, 19993 Ipekejian Merchandising Ce., vs,
Collecter of Internal Hevenue, w.l.A. Case No, 107,
ﬁtﬁor 1, 1958; Kizal Cement “0e VSe Gellector of
Intarnel Revenus, Manila Civil Case ko, 23417, Jane
usyy 4, 19563 Lim Tio, Dy Heng o Dee liue vs, collector
of Int-rpll Hevenua, C.l.A, Case ho, 126, January 31,
19563 Ampang Tan vs, Coumissioner of Customs, C.lei.
Case Mo, 92, April 2, 19%6.) It appearing that the
instant petition feor review was iiled on July l6, 1998
or more than three years from July 71, 1994, 1t 1is
obvious that the appeal was f[{led far beycnd the sta=-
tutery perfed prescrived in sectlon 11 of Aepuslic ~ct
No, 1175,

Having ruled that the instant appeal was not
seasonably flled, we iina it unnecassery to pass upon
the other two f{ssues.
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WHEREFCHE , the petition for review filled by
petitioner on July 16, 1958 is hereby dismissed for
lack of jurisdiction, with costs against petitioner,

2( GADERED,

Manila, Wovember 12, 1959,

Presiding Judge

ROMAN M, UMAL
Associate Judge
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