


DECISION
CTA CASE NO. 8424
Page 2 of 20

Certificate No. 35-6-000731 effective October 29, 19872, and
under Bureau of Internal Revenue (BIR) Form No. 2303 as of
January 31, 1997. Petitioner likewise had its Application for
Zero-Rate, pursuant to Section 4.100-3 of Revenue
Regulations No. 7-95, approved effective April 12, 1998.3

Respondent is the government official charged with the
administration and enforcement of the nation ° internal
revenue laws, including the granting of refund or credit of
taxes erroneously or illegally collected, and other refundable or
creditable taxes under the Tax Code. She holds office at the
BIR Nation ~ Office Building, Diliman, Quezon City.

On January 21, 20104, petitioner filed its original
Quarterly VAT Return for the fourth quarter of 2009.
Subsequently, petitioner filed an amended Quarterly VAT
Return on September 13, 2011, which reflected total zero-
rated sales of P2,680,497,020.605, importation of goods of
P93,018,475.00 with input tax of P11,162,217.00, and
£ ¢t ses of services of P132,944,084.17 with input * : of
P15,953,290.10.6

Pursuant to Section 4.112-1 of Revenue Regulations (RR)
No. 16-2005, petitioner file * its claim for ref '/“-— cre "'t
with the One Stop Shop (OSS) Center of the Department of
Finance per Claim Information Sheet No. 49813 in the amount
of F~7,115,507.10 on September 28, 2011.7

Respondent failed to act on petitioner's administrative
claim for refund, prompting petitioner to file the instant
Petition for Review on February 3, 2012.

In her Answer® filed on March 30, 2012, respondent
alleged the following Special and Affirmative Defenses:

“6. Petitioner's claim for issuance of tax credit certificate is
subject to administrative investigation/examination by
the Respondent’s Bureau; P

2 Annex “A”, Petition for Review, docket, p. 11

* Par. 3, Summary of Facts Admitted, SFI, docket, p. 57.

* Erroneously written as “January 21, 2009” in the SFI, docket, p. 57. See Annex “B” of Petition for
Review, docket, p. 14.

5 Erroneously written as “P2,680,497,420.60” in the SFI, docket, p. 57. See Exhibit “N-17.

® Par. 4, Summary of Facts Admitted, SFI, docket, p. 57.

" Par. 5, Summary of Facts Admitted, SFI, docket, p. 57.

¥ Docket, pp. 26-29.
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7. Taxes paid and collected are presumed to have been
paid in accordance with law and regulations, hence, not
refundable;

8. It is incumbent upon the taxpayer to prove its
compliance with the pertinent provisions of the NIRC,
particularly Sections 112, 113, and 114 to validly claim
for tax a [sic] credit/refund;

9. Taxpayer must establish by sufficient and competent
evidence that it is entitled to a tax refund/credit;

10. Claims for refund are strictly construed against the
taxpayer as the same partakes the nature of a tax
exemption,

11. The Petitioner should prove its legal basis for claiming
the amount to be refunded.”

On April 2, 2012, the Court issued a Notice of Pre-Trial
“nference® requiring both -t ;s and their counsels to be
present ° the pre-trial and to file with the Court and serve on
the adverse party their pre-trial briefs. In compliance
therewith, petitioner submitted its Pre-Trial Briefl®© on May 3,
2012 while 1 spondent filed her Pre-Trial Brief!! on June 4,
2012.

As ordered by the Court, the parties submitted their
Stipulation of Facts and Issues!? on June 15, 2012.

On July 2, 2012, this Court issued the Pre-Trial Order!s,
summarizing the facts and issue stipulated by the parties, the
evidence to be presented by the parties and the hearing dates,
and stating that the pre-trial is deemed terminated.

During trial, petitioner presented testimonies of its
witnesses and formally offered its documentary evidence
m ked as Exhibits “A” to “Q”, inclusive of sub-markings.}4 In %

° Docket, p. 30.

' Docket, pp. 35-39.

"' Docket, pp. 44-47.

2 Docket, pp. 56-59.

" Docket, pp. 73-77.

" Docket, pp. 237-241.
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a Resolution!5 promulgated on May 15, 2013, this Court
admitted Exhibits “A” to “L-78” and “N-1” to “Q-1".

Turing the h¢ ing on Jur 17, 201316, counsel for
respondent manifested that this case has no report of
investigation and that she will be submitting the case for
decision. The Court then gr ted both 1 - ties thirty (30) days
within which to submit their respective memorar °~ n.

The case was submitted for decision on July 31, 2013,17
taking into consideration petitioner's Memorandum!8 filed on
July 5, 2013 and respondent's Memorandum!® filed on July
29, 2013.

On August 22, 2013, petitioner filed a Motion for Leave to
File a Rejoinder to Respondent’s Memorandum with attached
Rejoinder (To Respondent’s Memorandum). In the Resolution
dated August 30, 2013, the Court granted said motion and
accordir~'y admitted petitioner’s rejoinder.

ISTTTS

The parties jointly stipulated and submitted to the Court
for resolution the following issue20:

“Whether or not Petitioner is entitled to the
refund or tax credit of the Teged excess and
unutilized input taxes in the total amount of
P27,115,507.10 for the 4th quarter of 7209 due to
Petitioner being an exporter of mineral products.”

DISCUSSION/RULING

Petitioner anchors "'s claim for refund on Section 112(A)
of the Natior * Internal Revenue Code (NIRC) of 1997, as
-“1ended, which provides: l/

'* Docket, pp. 246-247.

'® Minutes of the hearing dated June 17, 2013, docket, p. 248.
' Docket, p. 273.

'® Docket, pp. 249-263.

' Docket, pp. 266-272.

% Statement of the Issues, SFI, docket, p. 58.
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“SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. — Any
VAT- istered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the close
of the taxable quarter when the sales were made, apply for
the issuance of a tax credit certificate or refund of creditable
input tax due or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has
not been applied against output tax: Provided, however, That
in the case of zero-rated sales under Section 106(A)(2)(a)(1),
(2) and (b) and Section 108(B)(1) and (2), the acceptable
foreign currency exchange proceeds thereof had been duly
accounted for in accordance with the rules and regulations
of the Bangko Sentral ng Pilipinas (BSP): Provided, further,
That where the taxpayer is engaged in =zero-rated or
effectively zero-rated sale and also in taxable or exempt sale
of goods or properties or services, and the amount of
creditable input tax due or paid cannot be directly and
entirely attributed to any one of the transactions, it shall be
allocated proportionately on the basis of the volume of sales:
Provided, finally, That for a person making sales that are
zero-rated under Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated and non-zero-rated
sales.”

Based on the above-quoted provision, a taxpayer engaged
in zero-rated or effectively zero-rated sales is entitled to a
refund or tax credit of unutilized input VAT attributable to
such zero-rated or effectively zero-rated sales upon compliance
with the following requisites:

1. that there must be zero-rated or effectively zero-
rated sales;

2. that intf " taxes were incurred or paid;

3. that such input taxes were attributable to zero-
rated or effectively zero-rated sales;

4. that the input taxes were not applied against any
output VAT liability; and

5. that the claim for refund was filed within the two-
year prescriptive period.

This Court finds it appropriate to determine first
petitioner’s compliance with the fif = requisite pertaining to
the timeliness of the filing of the instant claim, since it will
determine the necessity of resolving petitioner’s compliance
with the other requisites.
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As categorically stated under Section 112(A) of the NIRC
of 1997, as amended, the application for “~— credit certificate
or refund must be filed within two years after the close of the
taxab] quarter when the zerc -ated or effectively zero-rated
sales were made.

The present claim covers the fourth quarter of 2009,
which closed on December 31, 2009. Counting two years from
this date, petitioner had until December 31, 2011 within
which to file its administrative claim for refund. Clearly,
petitioner’s administrative claim for refund filed on September
28, 2011, with the OSS Center of the Department of Finance
under Claim Information Sheet No. 4981321 is well within the
two-year prescriptive period prescribed under Section 112(A)
of the NIRC of 1997, as amended.

As to the timeliness of petitioner’s judicial appeal, Section
112(C) of the NIRC of 1997, as amended, provides as follows:

“SEC. 112. Refunds or Tax Credits of Input Tax. —

(C) Period within which Refund or Tax Credit of Input
Taxes shall be Made. — In proper cases, the Commissioner
shall grant a refund or issue the tax credit certificate for
creditable input taxes within one hundred twenty (120) days
from the date of submission of complete documents in
support of the application filed in accordance with
Subsection (A) hereof.

In case of full or partial denial of the claim for tax
refund or tax credit, or the failure on the part of the
Commissioner to act on the application within the period
prescribed above, the taxpayer affected may, within thirty
(30) days from the receipt of the decision denying the claim
or after the expiration of the one hundred twenty day-period,
appeal the decision or the unacted claim with the Court of
Tax Appeals.”

The abov provision provides that the BIR Commissioner
has 120 days from the date of submission of complete
documents in support of the application for refund or tax
credit within which to grant or deny the claim. In case of full A

2l Exhibit “O”; Par. 5, Summary of Facts Admitted, SFI, docket, p. 57.
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or partial denial by the BIR Com: issioner, the f —payer's
recourse is to file an appeal before this Court within 30 days
from receipt of the decision of the ™'R Commissioner.
How -, if « "er the 120-c¢ / period the BIR Commissioner
fails to act on the application for refund or tax credit, the
remedy of the taxpayer is to appeal the inaction of the BIR
Comn “ssioner to this Court within 30 days.

Applying Section 112(C) of the NIRC of 1997, as
amended, the following are the pertinent dates to petitioner’s
¢ "n for re” 1d:

Date of Filing of End of 120 days for End of 30 days

Administrati Commissioner to from expiration Date of Filing of
Year 20C" Claim decide of 120 days Judicial Claim
4th Quarter September 28, 2011 Janyr~—r 25 2N]2 February 25, 2012 | February 3, 2012

Evidently, petitioner timely filed its appeal by way of a
Petition for Review on February 3, 2012, as the same was filed
well within the 30-day period after the 120-day period ended
on January 26, 2012.

In her Memorandum, respondent contends that
petitioner failed to present evidence showing that it submitted
with the OSS Center of the Department of Finance the
complete documents in support of its ¢’ m for refund.
Consequently, petitioner’s judicial claim for refund was
prematurely filed.

However, contrary to respondent’s contention, petitioner
attached, as Annex “A” to its Rejoinder (To Respondent’s
Memorandum), a copy of a petitioner’s letter addressed to the
OSS Center dated September 6, 201 enumerating therein the
documents submit 1 in support of its claim for refund.
Moreover, the same letter can be found in the BIR Records??
submitted to this Court.

Anent the first requisite, for the fourth quarter of 2009,
petitioner duly filed with the BIR its Amended Quarterly VAT
Return23 for the fourth quarter of 2009, declaring the
following: L/

2 BIR Records, pp. 134-135.
% Exhibit “N-17.
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4.) the payment was accounted for in accordance with
the 1 'es d regulations of the ™ ~gko Sentral ng
Pilipinas.

Corollary thereto, Sections 113(A)(1), (B)(1) and (2)(c) of
the NIRC of 1997, as amended, as implemented by Sections
4.113-1(A)(1), B(1) and (2)(c) of Revenue Regulations (RR) No.
16-05, as amended, prescribe that a VAT taxpayer, like herein
petitioner, shall for every sale, barter or exchange of goods or
properties, issue a VAT invoice which must contain the
following information:

"SEC. 113. Invoicing and Accounting Requirements for
VAT-registered Persons. —

"(A) Invoicing Requirements. — A VAT-registered
person shall issue:

"(1) A VAT invoice for every sale, barter or exchange
of goods or properties; and

XXX XXX XXX

"(B) Information Contained in the VAT Invoice or VAT
Official Receipt. — The following information shall be
indicated in the VAT invoice or VAT official receipt:

"(1) A statement that the seller is a VAT-registered
person, followed by his Taxpayer's Identification Number
(TIN);

"(2) The total amount which the purchaser pays or is
obligated to pay to the seller with the indication that such
amount includes the value-added tax: Provided, That:

XXX XXX XXX
"(c) If the sale is subject to zero percent (0%) value-

added tax, the term 'zero-rated sale' shall be written or
printed prominently on the invoice or receipt;” (Emphasis

supplied)
SEC. 4.113-1. Invoicing Requirements. —
(A) A VAT-registered person shall issue:

(1) A VAT invoice for every sale, barter or exchange of
goods or properties; and

XXX XXX XXX
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Only VAT-registered persons are required to print their
TIN fol- wed by the word ‘VAT’ in their invoice or official
receipts. Said documents shall be considered as a VAT
Invoice’ or VAT Official Receipt.” All purchases covered by
invoices/receipts other than VA. Invoice/VA. Official
Receipt shall not give rise to any input tax.

VAT invoice/official receipt shall be prepared at least
in duplicate, the original to be given to the buyer and the
duplicate to be retained by the seller as part of his
accounting records.

(B) Information contained in VAT invoice or VAT
official receipt. — The following information shall be
indicated in VAT invoice or VAT official receipt:

(1) A statement that the seller is a VAT-registered
person, followed by his TIN;

(2) The total amount which the purchaser pays or is
obligated to pay to the seller with the indication that such
amount includes the VAT; Provided, That:

XXX XXX XXX

(c) If the sale is subject to zero percent (0%) VAT, the
term “ » rated sale" shall be written or printed
prominently on the invoice or receipt; (Emphasis supplied)

In addition to the above-stated requirements, the invoices
or receipts must be duly registered with the ™R as prescribed
under Section 237 in relation to Section 238 of the NIRC of
1997, s mnended, to wit:

"SEC. 237. Issuance of Receipts or Sales or
Commercial Invoices. — All persons subject to an internal
revenue tax shall, for each sale or transfer of merchandise or
for services rendered valued at Twenty-five pesos (P25.00) or
more, issue duly registered receipts or sal¢ or commercial
iny 3, prepared at least in duplicate, showing the date of
transaction, quantity, unit cost and description of
merchandise or nature of service. . . . . "

"SEC. 238. Printing of Receipts or Sales or Commercial
Invoices. All persons who are engaged in business shall
secure from the Bureau of Internal Revenue an authority to
print receipts or sales or commercial invoices before a printer
can print the same

No authority to print receipts or sales or commercial
invoices shall be granted unless the receipts or invoices to be
printed are serially numbered and shall show, among other
things, the name, business style, Taxpayer Identification %
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Number (TIN) and business address of the person or entity to
use the same, and such other information that may be
required by rules and regulations to be promulgated by the
Secretary of Finance, upon recommendation of the
Commissioner." (Emphasis supplied)

Purst t to the foregoing provisions of Section
106(A)(2)(a)(1) of the NIRC of 1997, as amended, in relation to
Sections 113(A)(1), (B)(1) and (2)(c) of the same Code and
Sections 4.113-1(A)(1), B(1) and (2)(c) of RR No. 16-05, any
VAT registered person claiming VAT zero-rated direct export
¢ 'es must present at least three (3) types of documents, to
wit:

1. the sales invoice as proof of sale of goods;

2. the export declaration - ~d ill of lading or airway
bill as proof of actual shipment of goods from the
Philippines to a fo: gn country; and

3. bank credit advice, certificate of bank remittance
or any other document proving payment for the
goods in acceptable foreign currency or its
equivalent in goods and services.

In other wo: '3, only export sales supported by these
documents shall qualify for VAT zero-rating under Section
106(A)(2)(a)(1) of the NIRC of 1997, as amended.

Further, the sales invoices supporting the export sales
must be registered with the BIR and contain all the rec ‘red
information under the law and regulations, such as the
imprinted word “zero-rated” and the taxpayer’s TIN-VAT
number.

The fact that petitioner is a VAT-registered is not
disputed.??” Pursuant to its Long Term Gold and Copper
Concentrate Sales Agreement with Pan Pacific Copper Co., Ltd.
of Tokyo, J »>an,28 for the period covering the fourth quarter of
2009, petitioner actually ship;y 1 mineral products to Pan
Pacific Copper Co., Ltd. of Tokyo, Japan and generated export
sales in the amount of US$57,254,096.00, as shown in
petitioner’s Scl lule of Export Sales,?® which are duly%

2 par. 3, Summary of Facts Admitted, SFI, docket, p. 57.
8 Exhibit “B”.
* Exhibit “F”.
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substantiated by provisional invoices39, final invoices3!, bills of
lading32, export declarations33. Likewise, the foreign currency
proceeds derived from said export sales were inwardly remitted
and accounted for in accorc 1ce with the rules and bank
regulations of the ™ angko Sentral ng Pilipinas as evidenced by
the bank certifications3* and entries in petitioner’s passbook in
local banks of the payments received.35

While the Court noted that the final invoices submitted
by petitioner bear dates much later than the dates of
shipment indicated in the bills of lading and provisional
invoices, petitioner explained that in its direct exports of
copper concentrates, it issues two invoices to the buyer. The
first is the Provisional Invoice which it issues upon shipment
covering the 90% of the estimated value of the shipment and
the second is tt Final Invoice which petitioner issues only
after it has reached an agreement with the buyer regarding the
final settlement of weights, assays and quotations or final
value of the shipment, which are determined or done after

riv-" of the shipment at the port of loading.36

In other words, the considered date of the sale
transaction is the shipment date indicated in the bill of lading.
Cons’ ":ring tt t tt Dbills of lading covering export sales of
US$57,254,096.00 were all dated within the fourth quarter of
2009, the related final invoices of which carry dates much
later tt = the dates when the sales or shipments were made,
are deemed valid.

As to adjustments to correct billings for the previous
quarter’s shipments in the amount of US$426,960.00, this
Court finds the adjustments proper as shown by Export
Declarations,3” Bill of Ladings,3® Provisional Invoices,3® and
Final Invoices.40 L

3% Exhibits “F-1-b” to “F-3-b”.
3 Exhibits “F-1-¢” to “F-3-¢”.
32 Exhibits “F-1-a” to “F-3-a”.
33 Exhibits “F-1” to “F-3”.

3* Exhibits “G-1” to “G-8”.
3% Exhibit “G-1-a” to “G-8-a”.
3 Clause 9 of Exhibit “B”.
37 Exhibits “F-4” to “F-8§”.
3% Exhibits “F-4-a” to “F-8-a”.
3% Exhibits “F-4-b” to “F-8-b”.
* Exhibits “F-4-¢” to “F-8-¢”.
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(2) The input tax on domestic purchase or
importation of goods or properties by a VAT-registered
person shallt creditable:

XXX XXX XXX

(b) To the importer upon payment of the value-added
tax prior to the release of the goods from the custody of the
Bureau of Customs.”

Relative thereto Section 4.110-8 of RR No. 16-05, as
amended, reads as follows:

“SEC. 4.110-8. Substantiation of Input Tax Credits. —

(@) Input taxes for the importation of goods or the
domestic purchase of goods, properties or services is made in
the course of trade or business, whether such input taxes
shall be credited against zero-rated sale, non-zero-rated
sales, or subjected to the 5% Final Withholding VAT, must
be substantiated and supported by the following documents,
and must be reported in the information returns required to
be submitted to the Bureau:

(1) For the importation of goods import entry or
other equivalent document showing actual payment of VAT
on the imported goods.

XXX XXX XXX

(4) For the purchase of services — official receipt
showing the information required under Secs. 113 and 237
of the Tax Code.

It is clear from the above-quoted VAT law and regulations
that the input tax on the importation of goods shall be
creditable to the importer upon payment of the VAT prior to
the release of the goods from the custody of the Bureau of
Customs, that is, upon the iss--ince of the Bureau of Customs
or bank official receipt. Likewise, the input tax on the
purchase of services is creditable to the purchaser upon
payment of the VAT on the services, that is, upon issuance by
the seller of the VAT official receipt evidencing receipt of the
payment for services performed or yet to be performed.

Therefore, it was indubitable on the part of petitioner to
declare the input taxes on importation of goods and purchase
of services in the taxable quarter when the payment for the
VAT on the importation and purchase of services was made. %
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unutilized and excess input VAT attributable to its zero-rated
sales for the fourth quarter of 2009.

~~ ORDEF .
y@ - D/AA//L‘
ANTLIA R. COTANGCO-MANALAST."3
Associate Justice
W~ CONCUR:
L?uw?é O Gz 2. R}Z/
JUANITO C. CASTANEI‘ JR. CA™SAR A. "TASANOVA
Associate Justic Associate Justice

ATTEST TION

[ attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s " ivision.

atte O fzsta,
ANITO C. CASTANE JR.
Associate Justice

Chairperson

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution
and the Division Chairperson’s Attestation, it is hereby
« -tified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court.

ROMAN G. DEL ROSARIO
Presiding Justice



