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XXX XXX xxx.” (Empbhasis added)

The above provision authorizes the extension of the original three-year
period by the execution of a valid waiver, where the taxpayer and the BIR
agreed in writing that the period to issue an assessment and collection of taxes
due is extended to an agreed upon date.’’ To be sure, it must be emphasized
that a Wazver of the Defense of Prescription is a bilateral agreement between a
taxpayer and the BIR to extend the period of assessment and collection to a
certain date.%

Records show that petitioner executed a Wazver of the Defense of Prescription
Under the Statute of Limitation of The National Internal Revenne on December 0,

2018, giving the BIR a petiod of assessment and/or collection until June 30,
2019, which was accepted by GS Kelly C. Chong of RDO No. 28 — Novaliches
on December 18, 2018.6°

At the time of the execution of the said Wazver of the Defense of Prescription
Under the Statute of Limitation of The National Internal Revenue on December 6,
2018,%* RMO No. 14-2016% is the relevant issuance of the BIR setting forth the
guidelines in the execution of waivers from the defense of prescription under
Section 222 of the NIRC of 1997, as amended, amending RMO No. 20-90%
and Revenue Delegation Authority Order (RDAO) No. 05-01,% to wit:

“III. Guidelines

1. The waiver may be, but not necessarily, in the form
prescribed by RMO No. 20-90 or RDAO No. 05-01. The
taxpayer’s failure to follow the aforesaid forms does not
invalidate the executed waiver, for as long as the following
are complied with:

a) The Waiver of the Statute of Limitations under Section
222 (b) and (d) shall be executed before the expiration of the
period to assess or to collect taxes. The date of execution
shall be specifically indicated in the waiver;

8t Commissioner of Internal Revenue vs. FMF Development Corporation, G.R. No. 167765, June 30, 2008.
52 Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., etseq., G.R. Nos. 201398-99
and 201418-19, October 3, 2018.

63 Exhibit “R-8”, Docket, p. 403.

64 Id

5 SUBJECT: Guidelines for the Execution of Waivers from the Defense of Prescription Pursuant to Section
222 of the National Internal Revenue Code of 1997, as Amended.

6 SUBJECT: Proper Execution of the Waiver of the Statute of Limitations under the National Internal
Revenue Code.

67 SUBJECT: Delegation of Authority to Sign and Accept the Waiver of the Defense of Prescription Under the
Statute of Limitations.
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b) The waiver shall be signed by the taxpayer himself
or his duly authorized representative. In the case of a
corporation, the waiver must be signed by any of its responsible
officials;

c) The expiry date of the period agreed upon to
assess/collect the tax after the regular three-year period of
prescription should be indicated.

2. Except for waiver of collection of taxes which shall
indicate the particular taxes assessed, the waiver need not
specify the particular taxes to be assessed nor the amount
thereof, and it may simply state “all internal revenue taxes”
considering that during the assessment stage, the Commissioner
of Internal Revenue or her duly authorized representative is still in
the process of examining and determining the tax liability of the
taxpayer.

3. Since the taxpayer is the applicant and the executor of
the extension of the period of limitation for its benefit in order to
submit the required documents and accounting records, the
taxpayer is charged with the burden of ensuring that the waivers
of statute of limitation are validly executed by its authorized
representative. The authority of the taxpayer’s representative who
participated in the conduct of audit or investigation shall not be
thereafter contested to invalidate the waiver.

4. The waiver may be notarized. However, it is
sufficient that the waiver is in writing as specifically
provided by the NIRC, as amended.

5. Considering that the waiver is a voluntary act of the
taxpayer, the waiver shall take legal effect and be binding on the
taxpayer upon its execution thereof.

0. It shall be the duty of the taxpayer to submit its duly
executed waiver to the Commissioner of Internal Revenue or
official/s previously designated in existing issuances or the
concerned revenue district officer or group supervisor as
designated in the ILetter of Authority/Memorandum of
Assignment who shall then indicate acceptance by signing
the same. Such waiver shall be executed and duly accepted
prior to the expiration of the period to assess or to collect.
The taxpayer shall have the duty to retain a copy of the
accepted waiver.

7. Note that there shall only be two (2) material dates that
need to be present on the waiver:

"
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based, otherwise, the assessment shall be void (see illustration
in ANNEX ‘B’ hereof).

XXX XXX XXX

3.1.5 Final Decision on a Disputed Assessment (FDD.A). — The
decision of the Commissioner or his duly authorized
representative shall state the (i) facts, the applicable law, rules and
regulations, or jutisprudence on which such decision is based,
otherwise, the decision shall_be void (see llustration in ANNEX ‘C
hereof), and (ii) that the same is his final decision.” (Emphases and
underscoring added)

The foregoing provision prescribe, as part of due process in the issuance
of tax assessments, that the PAN, FLD/FAN and FDDA must, respectively,
state, among others, the facts and the law on which the assessment is based;
otherwise, the FLD/FAN and/or FDDA shall be void.

In Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., etseq.
(“Awon case”),” the Supreme Court said:

113

Tax assessments issued in violation of the due process
rights of a taxpayer are null and void. While the government

has an interest in the swift collection of taxes, the Bureau of
Internal Revenue and its officers and agents cannot be
overreaching in their efforts, but must perform their duties
in accordance with law, with their own rules of procedure,
and always with regard to the basic tenets of due process.

The 1997 National Internal Revenue Code, also known as
the Tax Code, and revenue regulations allow a taxpayer to file a
reply or otherwise to submit comments or arguments with
supporting documents at each stage in the assessment process.
Due process requires the Bureau of Internal Revenue to
consider the defenses and evidence submitted by the
taxpayer and to render a decision based on these
submissions. Failure to adhere to these requirements
constitutes a denial of due process and taints the
administrative proceedings with invalidity.

XXX XXX XXX

The Bureau of Internal Revenue is the primary agency
tasked to assess and collect proper taxes, and to administer and
enforce the Tax Code. To perform its functions of tax
assessment and collection properly, it is given ample powers

/

v

85 G.R. Nos. 201398-99 and 201418-19, October 3, 2018.
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under the Tax Code, such as the power to examine tax returns
and books of accounts, to issue a subpoena, and to assess based
on the best evidence obtainable, among others. However, these
powers must ‘be exercised reasonably and [under] the prescribed
procedure’” The Commissioner and revenue officers must
strictly comply with the requirements of the law, with the
Bureau of Internal Revenue’s own rules, and with due regard
to taxpayer’s constitutional rights.

XXX XXX XXX

In carrying out these quasi-judicial functions, the
Commissioner is requited to ‘investigate facts or ascertain the
existence of facts, hold hearings, weigh evidence, and draw
conclusions from them as basis for their official action and
exercise of discretion in a judicial nature.” Tax investigation and
assessment necessarily demand the observance of due
process because they affect the proprietary rights of specific

persons.

XXX XXX XXX

In Ang Tibay v. The Conrt of Industrial Relations, this Court
observed that although quasi-judicial agencies ‘may be said
to be free from the rigidity of certain procedural
requirements|[, it] does not mean that it can, in justiciable
cases coming before it, entirely ignore or disregard the
fundamental and essential requirements of due process in
trials and investigations of an administrative character.” It
then enumerated the fundamental requirements of due process
that must be respected in administrative proceedings:

(1) The party interested or affected must be able to
present his or her own case and submit evidence in
support of it.

(2) The administrative tribunal or body must
consider the evidence presented.

(3) There must be evidence supporting the tribunal’s
decision.

(4) The evidence must be substantial or ‘such relevant
evidence as a reasonable mind might accept as
adequate to support a conclusion.’

(5) The administrative tribunal’s decision must be
rendered on the evidence presented, or at least
contained in the record and disclosed to the parties

affected.
v

86 62 Phil. 635 (1940) [Per J. Laurel, £n Band.
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(6) The administrative tribunal’s decision must be based
on the deciding authority’s own independent
consideration of the law and facts governing the
case.

(7) The administrative tribunal’s decision is rendered
in a manner that the parties may know the
various issues involved and the reasons for the
decision.

XXX XXX XXX

The last requirement relating to the form and
substance of the decision is the decision-maker’s ‘duty to
give reason’to enable the affected person to understand how
the rule of fairness has been administered in his [or her]
case, to expose the reason to public scrutiny and criticism,
and to ensure that the decision will be thought through by
the decision-maker.

XXX XXX XXX

Administrative due process is anchored on fairness
and equity in procedure. It is satisfied if the party is
properly notified of the charge against it and is given a fair
and reasonable opportunity to explain or defend itself.
Moreover, it demands that the party’s defenses be
considered by the administrative body in making its
conclusions, and that the party be sufficiently informed of
the reasons for its conclusions.

XXX XXX XXX

The importance of providing the taxpayer with
adequate written notice of his or her tax liability is
undeniable. Under Section 228, it is explicitly required that
the taxpayer be informed in writing of the law and of the
facts on which the assessment is made; otherwise, the
assessment shall be void. Section 3.1.2% of Revenue Regulation
No. 12-99 requires the Preliminary Assessment Notice to show in
detail the facts and law, rules and regulations, or jurisprudence on
which the proposed assessment is based. Further, Section 3.1.4%
requires the Final Letter of Demand must state the facts and
law _on which it is based; otherwise, the Final Letter of
Demand and Final Assessment Notices themselves shall be
void. Finally, Section 3.1.6% specifically requites that the decision

P

8 Now Section 3.1.1 of RR No. 12-99, as amended by RR No. 18-2013.
8 Now Section 3.1.3 of RR No. 12-99, as amended by RR No. 18-2013.
8 Now Section 3.1.5 of RR No. 12-99, as amended by RR No. 18-2013.
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of the Commissioner or of his or her duly authorized
representative on a disputed assessment shall state the facts and
law, rules and regulations, or jurisprudence on which the decision
is based. Failure to do so would invalidate the Final Decision on
Disputed Assessment.

“The use of the word ‘shall’ in Section 228 of the
[National Internal Revenue Code] and in [Revenue
Regulations] No. 12-99 indicates that the requirement of
informing the taxpayer of the legal and factual bases of the
assessment and the decision made against him [or hert] is
mandatory.’ This is an essential requirement of due process
and applies to the Preliminary Assessment Notice, Final Letter
of Demand with the Final Assessment Notices, and the Final
Decision on Disputed Assessment.

XXX XXX XXX

The facts demonstrate that Avon was deprived of due
process. It was not fully apprised of the legal and factual
bases of the assessments issued against it. The Details of
Discrepancy attached to the Preliminary Assessment Notice,
as well as the Formal Letter of Demand with Final
Assessment Notices, did not even comment or address the
defenses and documents submitted by Avon. Thus, Avon
was left unaware on how the Commissioner or her
authorized representatives appreciated the explanations or
defenses raised in connection with the assessments. There
was clear inaction of the Commissioner at every stage of the
proceedings.

XXX XXX XXX

It is true that the Commissioner is not obliged to accept the
taxpayer’s explanations, as explained by the Court of Tax Appeals.
However, when he or she rejects these explanations, he or
she must give some reason for doing so. He or she must
give the particular facts upon which his or her conclusion
are based, and those facts must appear in the record.

XXX XXX XXX

The Commissioner’s total disregard of due process
rendered the identical Preliminary Assessment Notice, Final
Assessment Notices, and Collection Letter null and void, and
of no force and effect.

This Court has, in several cases, declared void any
assessment that failed to strictly comply with the due process
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requirements set forth in Section 228 of the Tax Code and
Revenue Regulation No. 12-99.

XXX XXX XXX

In Compmissioner of Internal Revenue v. Reyes,”® this Court ruled
as void an assessment for deficiency estate tax issued by the
Commissioner for failure to inform the taxpayer of the law
and the facts on which the assessment was made, in
violation of Section 228 of the Tax Code.

XXX XXX XXX

Compliance with strict procedural requirements must
be followed in the collection of taxes as emphasized in
Commiissioner of Internal Revenne v. Algue, Inc.:”

Taxes are the lifeblood of the government and
so should be collected without unnecessary
hindrance. On the other hand, such collection
should be made in accordance with law as any
arbitrariness will negate the very reason for
government itself. It is therefore necessary to
reconcile the apparently conflicting interests of the
authorities and the taxpayers so that the real purpose
of taxation, which is the promotion of the common
good, may be achieved.

XXX XXX XXX

But even as we concede the inevitability
and indispensability of taxation, it is a
requirement in all democratic regimes that it be
exercised reasonably and in accordance with the
prescribed procedure. If it is not, then the
taxpayer has a right to complain and the courts
will then come to his succor. For all the
awesome power of the tax collector, he may still
be stopped in his tracks if the taxpayer can
demonstrate...that the law has not been
observed. (Emphasis supplied)

xxx. [The Commissioner of Internal Revenue’s]
disregard of the standards and rules renders the deficiency
tax assessments null and void. xxx.” (Emphases and underscoring

added) )

%0 516 Phil. 176 (2006) [Per C.]. Panganiban, First Division].
51 241 Phil. 829 (1988) [Per J. Cruz, First Division].
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However, in the FLD dated June 17, 2019,%* petitioner was still assessed
of the following deficiency tax liabilities, to wit:

Tax Type and Year | Basic Tax Due 20% Interest 12% Interest Total
Income tax — 2015 $3,249,684.69 $1,112,905.72 P611,118.79 $4,973,709.20
VAT - 2015 1,202,187.61 465,065.45 226,077.14 1,893,330.20
EWT —2015 2,938.62 1,152.91 552.62 4,644.15
Income tax — 2016 14,287.43 4,892.95 2,686.82 21,867.20
VAT - 2016 474.494.78 88,399.03 89,231.02 652,124.83
EWT - 2016 697.00 93,168.85 131.07 93,996.92
Compromise Penalty
- 2015 1,000.00
Compromise Penalty
- 2016 25,000.00
Total $4,944,290.13 P1,765,584.91 | P929,797.46 | P7,665,672.50

While the aggregate amount of taxes being assessed increased, a
comparison of the figures stated in the PAN dated May 17, 2019, and the
foregoing figures would reveal that the respective amounts of basic taxes, 20%
interest and compromise penalty remain unchanged. In other words,
respondent BIR merely adjusted the 12% interest being imposed. In fact, the
Details of Discrepancies attached to the said FLD merely reiterated or copied
verbatim what are indicated in the Details of Discrepancies attached to the PAN. In
addition, it is noteworthy that in the said FLD, respondent BIR did not address
any of the refutations made by petitioner in the Reply to Preliminary Assessment
Notice (PAN) —an indication that respondent BIR did not consider the same
when it issued the subject FLD.

Thus, the inevitable conclusion is that petitionet’s right to due process,
as recognized under Section 228 of the NIRC of 1997, vis-a-vis Sections 3.1.1
and 3.1.3 of RR No. 12-99, as amended by RR No. 18-2013, was violated by
tespondent. As a consequence of such violation, the said deficiency tax
assessments are rendered void.

Tax assessments issued in violation of the due process rights of a
taxpayer are null and void.” Furthermore, a void assessment bears no valid
fruit”® Such being the case, the subject tax assessments cannot be enforced
against petitioner, and respondent CIR has no right to collect the same.

WHEREFORE, in light of the foregoing considerations, the present
Pention for Review is GRANTED. Accordingly, the WDL No. RR7A-01-08-

2021-0009 dated January 19, 2021 issued against petitioner is CANCELLED

and SET ASIDE. o

% Exhibits “P-5", "R-10" and “R-10-A", Docket, pp. 34 to 42 and 412 to 425, respectively.
% Commissioner of Internal Revenue vs. Avon Products Manufacturing, Inc., etseq., supra.

% Samar-I Electric Cooperative vs. Commissioner of Internal Revenue, G.R. No. 193100, December 10,
2014,
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Moreover, while the LOA with SN: eLLA201500079628 / LOA-028-
2018-00000120 dated April 25, 2018 is valid, the FLD (Parts I and II), with
Details of Discrepancy, all dated June 17, 2019, is likewise CANCELLED and
SET ASIDE, for being void.

SO ORDERED.
Ry, Aker. —2 —_
MA. BELEN M. RINGPIS-LIBAN
Associate Justice
WE CONCUR:
MARIA RO

oo Uit
CO ON G. RRER-FLORES

Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court.

MA. BELEN M. RINGPIS-LIBAN

Associate Justice

Chairperson
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the
Drivision Chairperson’s Attestation, it 1s hereby certified that the conclusions in
the above Decision were reached in consultation before the case was assigned
to the writer of the opinion of the Coutt.

ROMAN G. DEL ROSAR
Prestding Justice




